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J U D G M E N T  
 

Mr. Rajesh Kr. Mishra the then Coy Commander ‘D’ Coy, 
21 Bn. B.S.F. detailed on the Indo – Bangla Border at the B.O.P. 
Jalerchar vide an ejahar dated 22-08-2008 states that on 21-08-2008 
at about 8:30 p.m. the B.S.F. personnel detailed on the Indo – Bangla 
Border apprehended the accused named above alongwith the articles 
similar to Ganja while the accused was crossing over the aforesaid 
boarder and to infiltrate into Bangladesh. The aforesaid articles 
alongwith the accused were apprehended and handed over to the 
Mankachar Police Station.  

 
2.  The Mankachar Police Station on registration of a case 
took up the investigation and at the conclusion of the investigation 
laid charge sheet against the accused named above under section 20 
(B) of N.D.P.S. Act. Thereafter, the copies were furnished to the 
accused and this Court was pleased to frame the charge against the 
accused under section 20 (B) of N.D.P.S. Act. The charge so framed 
is read over, explained and interpreted to the accused to which he 
pleaded not guilty.  
 

4.  During trial the prosecution side after examining as many 
as 8 (eight) P.Ws closed their side. Statement of the accused is 
recorded. I heard the arguments of the case from both the parties. 
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5.  Now, the point for determination in this case will be as to 
whether the materials surfaced in the testimonies of the P.Ws would 
justify the conviction of the accused person under section 20 (B) of 
N.D.P.S. Act or not?  
 

6.  To address the aforesaid point for determination, let us 
have a look at the evidences on record. 
 

Decisions and reasons there on. 
 
7.  It needs to be mentioned here that here in this case the 
prosecution in order to bring home the offence alleged of, examined 
as many as 8 (eight) P.Ws. 
    
8.  P.W-1 Sri Gajendra Nath Deka being the expert & 

belonging to F.S.L, Assam Kahilipara, Guwahati, who examined the 

seized Cannabis during trial states that on 25-08-2008 he was 

working in the capacity of Deputy Director of Drugs & Narcotics 

Division, F.S.L, Assam Kahilipara, Guwahati. On that day he 

examined the parcel of exhibits in this case and prepared report 

under Ext-1 wherein Ext- 1(1) is his signature. His report was 

forwarded to the C.I, Mankachar Police Station vide Ext-2 wherein 

Ext-2 (1) is the signature of Director-cum-Chemical Examiner to the 

Govt. of Assam, F.S.L., Assam, which is known to him from long 

association.  

 .    
9.  P.W-2 U.B.C. 253 Sri Karuna Kanta Rabha during trial 

and in his examination-in-chief states that on 21-08-2008 he was 

posted at Mankachar Police Station in the capacity of Police 

Constable. On that day S.I. Mantu Das was on duty and Ganja and 

the accused were handed over to the Police Station. The said ganja 

was seized vide Ext-3 wherein Ext-3 (1) is his signature. 
 

During cross-examination the P.W-2 states that the B.S.F. 

Personnel seized the Ganja in question and he does not know as to 

the circumstances under which or where from the Ganja in question 

were seized. The seized ganja were handed over to the Police 

Station by the B.S.F. personnel. 
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10.  P.W-3 Sri Rajesh Kumar Mishra during trial and in his 
examination-in-chief states that on 21-08-2008 he was posted in 
between B.O.P. Kuchnimara and Jalerchar in the capacity of 
Company Commandant under 21 Bn. B.S.F. On the aforesaid date 
he was detailed therein and at about 8-30 p.m. he was discharging 
duty alongwith his staff S.I. Ashok Kumar, Constable Bajrang Lal, 
G.Ramagan etc. At the relevant point of time his staff noticed that the 
accused was making attempt to cross over the Bangladesh Border by 
making a small platform of bamboo over the nala. Thereafter, his staff 
immediately apprehended the accused and also recovered a bag. 
Subsequently, his staff brought the bag and the accused to the 
Camp. The accused and the bag were kept during the night in their 
camp and on the next morning they took search of the bag and the 
person. After opening the bag they found substances similar to ganja, 
which was measuring weight of 20/22 kg. He prepared seizure memo 
and subsequently the accused and the seized articles were handed 
over the police station. He laid ejahar under Ext-4 wherein Ext-4 (1) is 
his signature. The aforesaid witness again states during trial that on 
the next morning his staff, who apprehend the accused took search in 
his presence. Prior to taking search he informed the accused that he 
had the right to be searched in the presence of Gazetted Officer or 
Magistrate. Also he informed his superior officer about the arrest, 
seizure and search in the written form and as well as over telephone. 
Also he prepared one inventory about the seizure, search of the 
seized articles.   
 

However, the aforesaid witness during his cross-
examination admitted that he did not annex the information furnished 
as to the arrest, seizure and search to his Superior officer alongwith 
the ejahar. 
 

   
11.  P.W-4 H.C. Om Prakash during trial and in his 
examination-in-chief states that on the date of incident and at the 
relevant point of time he himself alongwith staff was detailed in 
between B.O.P. of Kuchnimara and Jalerchar under 21 Bn. B.S.F. On 
that day B.S.F. personnel on duty apprehended the accused along 
with ganja and he himself and constable Surya Prakash were asked 
to handover the accused alongwith ganja to Mankachar Police 
Station. Accordingly, they handed over the accused and the Ganja to 
Mankcahar Police Station. Mankachar Police Station seized the ganja 
vide Ext-3 and obtained his signature therein under Ext-3(2).   
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12.  P.W-5 Sri Surya Prakash has deposed in the same tune 
and manner as that of P.W-4 and further he states during trial that 
Ext-4 is the seizure memo wherein Ext-4 (1) is the signature of 
Company Commandant, Sri Rajesh Kumar Mishra, which is known to 
him from long association. Mankachar Police seized the ganja vide 
Ext-3 and obtained his signature therein under Ext-3 (3).     
 
13.  P.W-6 Sri Bajrang Lal during trial and in his examination-
in-chief states that on the date of incident and at the relevant point of 
time he was working under 21 Bn. B.S.F. They were detailed in the 
Naka duty in the Kuchnimara B.O.P, Indo-Bangla Border. At that time 
Head Constable G. Ramagan (Retd), Head Constable H.C. Bhuraram 
(Retd) were also detailed. On the date of incident and at the relevant 
point of time at about 8:30 p.m. Bhuraram noticed that one person 
was trying to cross over Bangladesh along with a bag by constructing 
one bamboo platform over nala. Thereafter, Bhuraram informed the 
matter to them. Thereafter, they apprehended the accused, who is in 
the dock alongwith bag and there were other 2/3 persons but they 
have managed to flee away. Subsequently, they informed the matter 
to their Platoon Commandant S.I. Ashok Kumar. They have also 
informed the matter to their Company Commandant, Rakesh Kumar 
Mishra. Thereafter, accused alongwith bag was brought to their 
camp. Accused and the bag were kept in the camp during night. The 
then Company Commandant, Sri Rakesh Kumar Mishra prepared the 
seizure memo vide Ext-4 and obtained his signature therein under 
Ext. 4(2). 
  
   During cross-examination the P.W-6 states that the 
incident took place on 21-08-2008 during night. They were detailed 
vide written commanding order. He cannot say as to whether the I.O. 
seized the aforesaid written commanding order or not. He was 
detailed in the B.O.P Kuchinimara. 
 
14.  P.W-7 S.I. Ashok Kumar during trial and in his 
examination-in-chief states that on 21-08-2008 he was detailed at 
B.O.P. Kuchinama on the Indo-Bangla border in the capacity of post 
Commandant. On the date of incident and at the relevant point of 
time at about 8:30 p.m. he got information from Constable Bajrang 
Lal that one person alongwith a bag was apprehended. Then he 
rushed to the place of occurrence. After arrival at the place of 
occurrence he found that B.S.F. personnel on duty apprehended one 
person i.e. the accused in the dock alongwith one bag. Thereafter, he 
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laid report before Rakesh Kumar Mishra, who was at that time their 
Company Commandant of B.S.F. After 10 minutes, Rakesh Kumar 
Mishra arrived at the place of occurrence. Sri Rakesh Kumar Mishra 
prepared the seizure memo. The accused was kept in the camp 
during night. On the next day he was handed over to police station. 
The police seized the bag alongwith the seizure memo vide Ext-3 and 
obtained his signature therein under Ext-3 (4). 
  
   P.W-7 during cross-examination states that he did not 
apprehend the accused in the dock. The B.S.F. personnel on duty 
apprehended him and he cannot say as to wherefrom the accused 
was hailing but his name was Saidul Islam.   
 
15.  P.W-8 Sri Mantu Das being the I.O. of this case states 
during trial and in his examination-in-chief that on 22-08-2008 he was 
posted at Mankachar Police Station in the capacity of Attach Officer. 
On that day B.S.F. personnel Mr. Rajesh Kr. Mishra laid an ejahar 
before the police station. The then O.C. registered a case on the 
aforesaid ejahar and entrusted him with the investigation of the case. 
Further, C.I. Mankachar also authorized him to investigate the case. 
The informant Mr. Mishra handed over some amount of Ganja along 
with the accused to the police station. He seized the aforesaid Ganja 
vide Ext-3 wherein Ext- 3(5) is his signature. Thereafter, he visited 
the place of occurrence and also prepared the Sketch Map of the 
place of occurrence vide Ext-5 wherein Ext-5 (1) is his signature. He 
also recorded the statement of the witnesses. Thereafter, he took the 
sample from the seized articles and sent it to F.S.L. for examination. 
Thereafter, he collected the report from F.S.L. Finally, at the 
conclusion of the investigation he laid the charge-sheet under Ext-6 
wherein Ext-6 (1) is his signature. 
   

During cross-examination the P.W-8 states that in the 
instant case it is alleged that accused possessed the Ganja and 
B.S.F. personnel recovered it from the possession of the accused 
and further, B.S.F. personnel deposited the Ganja alongwith the 
accused before the Police Station. The recovery of the Ganja in 
question did not take place in his presence. He arrested the accused 
so also seized the Ganja in question, which was handed over to the 
Police Station by the B.S.F. personnel and he did not inform his 
superior officer about the seizure and arrest of the accused in the 
written form. Also he did not prepare the inventory of the seizure in 
regard to the seized articles nor took any photographs thereof.  
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The I.O. also admitted that the B.S.F. personnel 

recovered the Ganja in question from the possession of the accused 
while the accused was crossing over to the Bangladesh. He (P.W-8) 
asked the concerned B.S.F. personnel as to whether accused was 
informed about his right to be searched in the presence of Gazetted 
Officer or Magistrate and then the concerned B.S.F. personnel replied 
that accused was not informed about the aforesaid aspect. The I.O. 
during cross-examination further, admitted that the seized articles 
were kept in the Malkhana of the concerned Police Station. Today he 
did not bring the Malkhana Register. He did not seize the Command 
Card of the B.S.F. officer during investigation. 
 
  So these are all about the evidences on record. 
 

16.   I have carefully gone through the entire evidences on 
record. From a minute perusal of the entire evidences on record as 
discussed here in before, it is revealed that the B.S.F. personnel 
nabbed the accused named above along with the seized Ganja while 
the accused was trying to cross over to Bangladesh through the Indo 
– Bangla Border. The B.S.F. personnel brought the accused 
alongwith the articles to their camp and kept one night in their camp 
and thereafter took search of the bag in question and then it came to 
their notice that the bag contained the cannabis. Thereafter, the 
B.S.F. personnel seized the cannabis in question vide seizure Memo 
and finally accused alongwith the seized ganja were handed over to 
the Mankachar Police Station.  So far recovery and seizure of the 
seized Cannabis are concerned, B.S.F. personnel, who were 
examined by the Prosecution had supported the story. The B.S.F. 
personnel stated during trial that the accused was informed about his 
right to be searched in the presence of Gazetted Officer of 
Magistrate. But, the concerned I.O. did not support the aforesaid 
story of the B.S.F. personnel.  
 
   There are no materials to show that the B.S.F. personnel 
P.W-3, who prepared the seizure memo had informed his superior 
officer about the search and the seizure. B.S.F. personnel (P.W-3) 
stated that he prepared the inventory about the seizure of the seized 
articles but the aforesaid inventory was not found alongwith the F.I.R. 
P.W-8 I.O. also re-seized the seized articles and he arrested the 
accused and he himself has admitted during trial that he did not 
inform his superior officer as to the seizure and arrest of the accused 



 7

to his superior officer in the written form. The concerned I.O. had 
admitted during trial that he did not prepare inventory. The I.O. also 
admitted during trial that the seized articles were kept in the 
Malkhana of the concerned police station. But he did not exhibit the 
Malkhana Register to the Court and also the concerned I.O. did not 
exhibit the written authorization allegedly furnished to him to 
investigate the case. 
 

17.  So from the aforesaid facts and circumstances, it is vividly 
clear that following points can be summed up. 
 

(1)  Here in this case the authorization to investigate the case 
either by the B.S.F. personnel or by the concerned police 
officer has not been exhibited and thereby same has not 
been established during trial. 

 
(2) The concerned Investigating Officer did not inform his 

superior officer as to the search, seizure and arrest of the 
accused person to his superior officer in the written form. 

 
(3) It has not been established with the help of cogent and 

clinching evidences that the accused was informed about 
his right to be searched in the presence of Gazetted 
Officer or Magistrate.  

 
(4) Here in this case neither B.S.F. personnel nor the I.O of 

the case had prepared the inventory about the seizure 
and the seized articles and same has not been exhibited. 

 
(5) The seized articles were kept in the Malkhana of the 

concerned Police Station but during trial the Malkhana 
register was not exhibited by the prosecution. 

 
18.  I have carefully examined the aforesaid facts and 
circumstances, which are relating to some mandatory requirements of 
the procedure of investigation as has been incorporated under the  
N.D.P.S. Act and also the same is considered in the light of the 
observations of the following decided case laws of our own Hon’ble 
Home High Court and the Hon’ble Apex Court of the Country. 

 
 1. (2012) 5 Supreme Court Cases 226 

2. 1997 (2) Gauhati Law Journal 1 
 3. 2001 Supreme Court Cases (Cri) 1048 
 4. (2002) 2 Gauhati Law Reports 78 
 5. (2011) 3 Supreme Court Cases (Cri) 366 
 6. (2010) 3 Supreme Court Cases (Cri) 1255 
 7. 2011 (6)  Gauhati Law Journal 319 
 8. (2012) 4 Gauhati Law Reports 573 
 9. 2005 Supreme Court Cases (Cri) 541 
 10. 1980 Supreme Court Cases (Cri) 683 
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19.  On a careful examination, it is found that here in this case 
during investigation the mandatory requirements as has been 
provided under sections 42, 43, 50, 52-A and 57 of N.D.P.S. Act have 
not been followed and in the result same has not been complied with. 

 

20.  For the aforesaid reasons, the trial of the accused 
persons is vitiated. In the result, the evidences so far surfaced in the 
testimonies of the P.Ws cannot be based to convict the accused 
under the offence alleged of. As such, due to the insufficiency of 
evidences, the accused is entitled to get the benefit of doubt. Thus, 
the accused is acquitted on benefit of doubts and set at liberty 
forthwith. The seized articles shall be destroyed in due course of law. 
Accordingly, P.I, Dhubri be informed. Judgment is delivered in open 
court.   
 

Given under my hand and seal of the Court on this 29th 
day of April, 2013. 
 
Dictated & Corrected by me  

               Special Judge, Dhubri 
 
Special Judge, Dhubri. 


