
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (GKJ) 41 of 2005 
 

State of Assam 
-Vrs- 

                                                     1. Md. Sahimam Bepari 
                                                     2. Md. Mahijur Rahman 
                                                     3. Md. Jamiul Islam Mullah 
                                                     4. Shri Prasanna Kr. Adhikari 
                                                     5. Shri Phanindra Nath Roy  

                                                    ……… Accused Persons 
 

 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution ----- Md. J. B. Sarkar, APP 
For the defence ---------- Md. G. U. Ahmed & Md. E. Ahmed 
 
Evidence recorded on  :  03.12.12, 28.02.13, 30.3.13 & 06.6.13 
Argument heard on      :  07.8.12 
Judgment delivered on :  14.8.12 
Penal law involved       :  u/s 420/409 IPC 
 
 
 
 

J U D G M E N T 
 

                        1. The prosecution-case in brief, as I gather from the Ejahar on 
records lodged by the then Branch Manager, State Bank of India (SBI), Golakganj 
Branch, is that the accused persons availed a loan of Rs.95,000/- each from the Bank 
under the PMRY Scheme for purchasing power-tillers and they accordingly 
deposited the delivery-challan alongwith the receipts & invoices issued by the 
Supplier. But they failed to produce the Tillers either at the bank or in their 
respective residence despite repeated insistence of the bank-authority and, hence, the 
informant suspected that the accused persons either had not taken delivery of the 
Tillers at all or had disposed of the same illegally. 
                        2. Police, after investigation, submitted charge-sheet against the 
above-named accused persons and on their appearance before the Court, a charge u/s 
420/409 IPC was framed against and read over & explained to them by my learned 
predecessor, after supplying the copies u/s 207 CrPC and hearing both sides, to 
which the accused persons pleaded not guilty & claimed to be tried, as the order 
dated 19.11.12 shows. 
                        3. During trial, the prosecution has examined seven witnesses 
including the informant and the incriminating materials so brought into the evidence 
on records were put to the accused persons u/s 313 CrPC ; they denied the 
allegations and declined to adduce any evidence. I have heard the argument of both 
sides at length. 
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             4. The Points for Determination in this case, given the contents of 
the charge on records, are :-    

            (i) whether the accused persons cheated the Branch Manager, SBI, 
Golakganj, by depositing false delivery-challans, receipts and/or invoices (i.e. 
without actually taking deliver of the tillers) or disposed of the tillers breaching the 
conditions of the loan and thus committed an offence punishable u/s 420 IPC ; 
                      (ii) whether the accused persons having been entrusted with loan under 
the PMRY Scheme for purchasing power-tillers from M/s DIPTRON committed 
breach of trust in respect of the tillers and thus committed an offence punishable u/s 
409 IPC ; 
                             And, if so, what punishment the accused deserves. 
 
Decision & reasons therefor : 
  
                        5. Already noted, the prosecution has examined seven witnesses in 
this case out of whom PW-1 Md. Abdul Haque, PW-2 Md. Mujibul Rahman, PW-3 
Md. Nazrul Islam, PW-4 Md. Samsuddin Sheikh & PW-5 Md. Fazlul Rahman 
Tamadar expressed almost ignorance about the alleged occurrence. Some of them 
deposed only that the accused persons had power-tillers and this case pertains to 
those power-tillers. PW-7 Md. Jahir Ali Mondal testified only to have learnt from 
the Manager, SBI, Golakganj, that accused Jamiul Islam Mullah borrowed 
Rs.95000/- for purchasing a power-tiller but did not purchase it. His evidence is 
clearly hearsay and, hence, inadmissible. 
                       6. PW-6 Shri Ruhidas Paul is the concerned Bank Manager 
(informant). He deposed to the effect that at the relevant time loans were sanctioned 
under the PMRY Scheme to five persons and accordingly drafts were issued in the 
name of the supplier. A joint inspection was later conducted by the officials of DIC 
& the Bank which revealed that the accused persons did not purchase any power-
tiller at all. PW-1 then lodged the Ejahar (Ext.1). 
                       7. PW-6 nowhere stated that he made the alleged inspection or was 
present at the time of it. Therefore, his evidence on this point is clearly hearsay and, 
hence, inadmissible. The prosecution has not examined any of those officials who 
actually made the inspection and the witnesses (except PW-7 whose evidence is 
already found to be hearsay) examined by the prosecution have not uttered a word on 
this point. It is true that the prosecution is not required to prove the alleged 
misappropriation etc. specifically ; it is for the accused person u/s 106 of the 
Evidence Act to explain how he dealt with the property entrusted with him. But the 
question of such shifting of onus arises only when the prosecution has been able to 
prove the entrustment itself [vide. Para : 5 of the decision of the Hon’ble Supreme 
Court in State of HP -Vrs- Karanvir reported in MANU/SC/8162/2006 : AIR 2006 
SC 2211 : 2006 CriLJ 2917  : (2006)5 SCC 381]. In the instant case, there is no 
evidence at all to show that the tillers were delivered to or entrusted with the accused 
persons. It may be noted here that it is not even the prosecution-case that the loan-
amount was given to the accused persons directly ; PW-6 clearly stated in his 
evidence that the drafts were in fact issued to the supplier of the tillers. Though some 
of the PWs (other than PW-6) stated during cross-examination that they saw the 
accused persons cultivating land using power-tillers, there is no evidence on records 
to prove that those were the tillers which were given to the accused persons under the 
PMRY Scheme. In fact, these pieces of evidence are capable of two alternative  
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interpretations leading to a common inference. If the tillers used by the accused 
persons are the ones granted to them under the Scheme, the very foundation of the 
prosecution-case (that they dealt with the tillers/loan in violation of the terms of the 
Scheme) falls on its face itself. If, on the other hand, those are not the tillers under the 
Scheme, the allegation of criminal breach of trust is clearly having no legs to stand 
for non-proof of the entrustment itself. There is also nothing on records even to wink 
that the accused persons acted as any public servant, banker, merchant, factor, broker 
attorney or agent of DIC or the Bank in dealing with the loan or the tillers, as I 
respectfully agree with the learned defence lawyer. Therefore, on both counts, the 
charge u/s 409 IPC against the accused persons fails on facts, in my considered 
opinion. I may note in this context that I have looked into whether an offence of 
criminal misappropriation punishable u/s 403 IPC (a minor offence of criminal 
breach of trust punishable u/s 409/406 IPC within the meaning of Sec.222 CrPC) is 
made out on facts but found the same also to have been not established for want of 
any reliable evidence that the accused persons had the concerned power-tillers in 
their possession at any point of time so as to have any opportunity to misappropriate 
the same. Needless to say, the question of “dishonestly” converting the tillers to their 
own use (vide. Sec.403 IPC) does not arise on facts, for, the tillers were meant for 
them only. 
                       8. As regards the charge of cheating punishable u/s 420 IPC, Hon’ble 
Supreme Court in V.P. Shrivastava -Vrs- Indian Explosives Ltd. & Others (Para : 24) 
reported in MANU/SC/0757/2010 : (2010)10 SCC 361, that “It is well settled that in 
order to constitute an offence of cheating, it must be shown that the accused had 
fraudulent or dishonest intention at the time of making the representation or promise 
and such a culpable intention right at the time of entering into an agreement cannot 
be presumed merely from his failure to keep the promise subsequently.”. In the case 
at hand, there is absolutely no allegation against the accused persons that they 
deceivingly, fraudulently or dishonestly (vide. the definition of cheating u/s 415 IPC, 
the offence punishable u/s 420 IPC being only an aggravated form of cheating 
punishable u/s 417 IPC) induced anybody to obtain the loan or to take delivery of the 
tillers. Therefore, the charge u/s 420 IPC also cannot sustain against the accused 
persons, as I find. PW-6, in fact, made a vague allegation against “five persons” 
instead of implicating the accused persons specifically in his evidence.  
                     9. Situated thus, I acquit the accused persons of the charges u/s 420/409 
IPC and direct that they be set at liberty forthwith. Their bail-bonds shall stand 
discharged on expiry of six months from today vide. the spirit of the provisions u/s 
437-A CrPC. The seized documents shall be returned to the concerned Authority in 
due course.  
 
Dictated & corrected by me and given under my hand and seal of the Court on this 
14th Day of the Month of August in the Year 2013.   

 
, 

                                                                      Addl. Chief Judicial Magistrate, 
                                                                                    Dhubri : Assam                                            
  
                                                     


