
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 

Case no : GR (GKJ) 487 of 2010 
 

State of Assam 
-Vrs- 

                                             1. Md. Ismail Haque 
                                             2. Mustt. Momina Bewa 
                                             3. Mustt. Khadeja Bibi 
                                                              ………Accused persons 
 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution -----  Md. J. Bari Sarkar, APP 
For the defence ----------  Md. N. I. Choudhury & Md. S. S. Goni 
 
Evidence recorded on   :  14.3.13 & 19.10.13 
Argument heard on       :  06.12.13 
Judgment delivered on  :  19.12.13 
Penal law involved        :  u/s 447/353/506/34 IPC 
 
 
 

J U D G M E N T 
 
                        1. Md. Mujibur Rahman, the then Principal-in-charge of the 
Baterhat H. S. School, is the informant in this case. He lodged the Ejahar to the 
effect that on 28.8.10 at about 11-30 AM, when he was working in his office-
chamber, the accused persons appeared there. Accused Ismail asked him to 
forward an application which, in the opinion of the informant, was beyond his 
authority. The informant accordingly refused to do as demanded by the accused 
person whereupon the latter, in association with the other two accused persons, 
misbehaved with him and beat him & one Asstt. Teacher namely Khagendranath 
Das. As the students of the school came forward, the accused person fled away 
through the rear window. He, however, reappeared after some time and 
threatened to kill Abdul Khaleque & Raju Roy. The students assembled again 
whereupon the accused persons pelted stones injuring two of them. The 
informant then called the police. 
                        2. Police, after investigation, submitted Charge-sheet against the 
above-named accused persons and, on their appearance before the Court, the 
particulars of the offences punishable 447/353/506 (presumably the first part 
thereof, since no formal charge has been framed)/34 IPC were explained to them 
by my learned predecessor, after supplying copies u/s 207 CrPC, to which the 
accused persons pleaded not guilty, as the order dated 22.11.11 shows.  
                        3. During trial, prosecution examined four witnesses including 
the informant and, at that stage, I closed further evidence for the prosecution for 
the reasons stated in the order dated 06.12.13. The accused persons were then 
examined u/s 313 CrPC ; they denied the allegations and declined to adduce any 
evidence. I heard the argument of both sides at length. 
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                         4. The Points for Determination in this case are : 
                        (i) whether on 28.8.10 at about 11-30 AM the accused persons, in 
furtherance of their common intention, entered the premises of the Baterhat H. 
S. School or remained there for committing the following offence/s and thus 
committed an offence punishable u/s 447/34 IPC ; 
                        (ii) whether on/at the same date & time the accused persons, in 
furtherance of their common intention, assaulted or used criminal force to the 
principal and/or teacher (namely Khagendranath Das) of the aforesaid school 
(both of whom were public servants on duty at that time) in consequence of 
anything done or attempted to be done by them in lawful discharge of their 
public duty, in the office-chamber of the principal, and thus committed an 
offence punishable u/s 353/34 IPC ; 
                        (iii) whether on/at the same date & time the accused persons, in 
furtherance of their common intention, threatened to kill Abdul Khaleque & 
Raju Roy in that school-premises and thereby committed an offence punishable 
u/s 506/34 IPC ; 
                               And, if so, what punishment the accused persons deserve. 
                                                         
 
Decision & reasons therefor :  
 
                         5. Already noted, the prosecution has examined four witnesses in 
this case out of whom PW-1 Majibur Rahman is the informant-victim (Principal 
of the School), PW-2 Khagendranath Das & PW-4 Khaleque Ali Bhuiyan are 
the other alleged victims (Teacher & Student respectively of the School 
concerned) and PW-3 Ajoy Kr. Mondal, another Teacher, is an eyewitness of 
the alleged occurrence. 
                         6. So far the allegation u/s 506/34 IPC is concerned, PW-1 
testified that PW-4 & one Raju Roy were threatened, supposedly by accused 
Ismail, to be killed. But PW-4 himself has not stated any such thing in his 
evidence and the prosecution has not examined the other alleged victim namely 
Raju Roy. PW-2&3 are totally silent on this point. 
                         7. As regards the other two offences, PW-1 deposed to the effect 
that at the relevant time one ex-student went to him with an application for 
correction of age ; PW-1 refused to forward the application since it was time-
barred in his estimation. This led to a quarrel between them in course of which 
the mother & sister of the ex-student, who were accompanying him at that time, 
abused & scolded PW-1. PW-2 appeared at that juncture whereupon the ex-
student and/or his said relatives got enraged with him. The students of the school 
came forward hearing the loud talks whereupon the boy (said ex-student) fled 
away through the rear window. He, however, appeared again and, on slogan 
given by the students, pelted stones at them. PW-1 & the local M. L. A. 
informed the police ; police came and controlled the situation. PW-1 then lodged 
Ejahar (Ext.1).  
                         8. During cross-examination PW-1 clearly stated that the 
accused person (supposedly Ismail) alone came to his chamber. It belies the 
implication of accused Momina & Khadeja though PW-3 also asserted their 
presence. PW-1 claimed that he alongwith his clerk (Manik Ch. Roy) &  
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Chowkidars namely Abul Hussain & Ujjal Kr. Mondal were present in his office 
at the beginning of the occurrence. But those people have not even been cited as 
witness in the charge-sheet, not to speak of being examined by the prosecution. I 
may note here that PW-1 nowhere stated even in his evidence that the accused 
persons “assaulted or used criminal force” to him which is an essential 
ingredient of the offence punishable u/s 353 IPC. 
                         9. PW-2 testified that he went to the room of PW-1 hearing 
cross-talks and found accused Ismail quarrelling with PW-1. The accused person 
then laid his hand on his (PW-2’s) shoulder, gave him a thrust and asked him to 
quit. PW-3 also deposed that he saw the accused person to catch hold of PW-2. 
But PW-1 is totally silent about any assault on PW-2. He suggested that the 
accused person only showed his anger on him. PW-4 has not even winked at any 
misbehavour with PW-2.  
                       10. The Ejahar on records (Ext.1) shows that police had prior 
information of the alleged occurrence. Even if it is an oral information, it was the 
duty of the police to enter it into the General diary and such entry would be the 
real FIR in this case. But the prosecution has suppressed that earliest version. 
Given this suppression coupled with the above-noted contradictions and the clear 
disclosure of PW-1 (informant) that he drafted Ext.1 as per the dictation of the 
police in such a manner as to facilitate arrest of the accused person/s, I am 
prompted to disbelieve the allegations u/s 353/506/34 IPC. The maximum which 
can be undisputedly gathered out of the evidence on records is that accused 
Ismail appeared before PW-1 in his office-chamber for getting an application 
forwarded and that there was an expressed disagreement between them over that 
matter. But this, in my considered opinion, does not constitute an offence of 
criminal trespass even remotely. It is well-settled that a mere entry or remaining 
does not constitute the offence as defined u/s 441 IPC ; it is the mens ria stated in 
this provision which is the heart of it. Therefore, when the prosecution-case is 
that the accused persons entered or remained in the school-premises for 
committing an offence punishable u/s 353/506/34 IPC and these latter allegations 
are disbelieved, the accusation u/s 447/34 IPC falls on its face itself. One may 
argue here that PW-1 might have been annoyed with the entry/behavour of 
accused Ismail. But mere likelihood of such annoyance is not enough to 
constitute criminal trespass ; the evidence must unerringly establish that the 
accused had an intention to cause such annoyance [vide.  Mathuri & Others -Vrs- 
State of Punjab reported in AIR 1964 SC 986 : (1964)2 CriLJ 57]. This is not 
obviously the case here. 
                       11. Situated thus, I acquit the accused persons of the offences 
punishable u/s 447/353/506/34 IPC and direct that they be set at liberty 
forthwith. Their bail-bonds shall stand discharged on expiry of six months from 
today, vide. the spirit of Sec.437-A CrPC.  
 
Dictated & corrected by me and given under my hand and seal of the Court on 
this 19th Day of the Month of December in the Year 2013. 
  
 
                                                                         Addl. Chief Judicial Magistrate, 
                                                                                       Dhubri : Assam 


