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J U D G M E N T  

 

   This criminal appeal is projected against the 

impugned judgment and order of conviction passed on             

03-03-2011 by the learned S.D.J.M.(M), Bilasipara in G.R. 

Case No.163/2003. 
 

2.  Being aggrieved and dissatisfied with the 

aforesaid impugned order of conviction, the convict of the 

aforesaid G.R. Case assailed the impugned judgment and 

order on a numbers of grounds, which are narrated in the 

memo of appeal.   
 

3.  During hearing L.C.R. is called for and also 

learned counsel of the appellant as well as Public 

Prosecutor, Dhubri are heard.  
 

4.   The background story of filing of this appeal is 

narrated here in below: 
 

 That one Mosstt. Mofuza Begum alleged vide 

an ejahar that 3 ½ years ago she was married to 

Abbas Ali as per Muslim Shariyat. After the 

marriage they started to continue cohabitation 

as husband and wife and out of that they were 

blessed by two children. On 19-08-2003 at about 

7 p.m. the accused tortured her physically and 
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demanded Rs.5000/- from her parent. The 

accused persons drove her out from her 

matrimonial house along with her minor children. 
 

5.  The ejahar was lodged before the Bilasipara 

Police Station. Accordingly, Bilasipara Police Station 

registered a case and took up the investigation. At the 

conclusion of the investigation laid the charge sheet.  
 

6.  The trial Court framed the charge U/s.498 (A) 

I.P.C. against the accused. The charge so framed were 

read over, explained and interpreted to the accused to 

which he pleaded not guilty. 

 

7.  During trial as many as 5 (five) P.Ws including 

the I.O and M.O. were examined on behalf of the 

prosecution. The statement of the accused is recorded. 

Learned trying Magistrate was pleased to hear argument 

and finally vide the aforesaid judgment and order of 

conviction, the learned trying Magistrate was pleased to 

convict the accused U/s.498 (A) and sentenced to suffer 

rigorous imprisonment of 1 (one) year and to pay a fine of 

Rs.2,000/- in default to under go simple imprisonment for 1 

(one) month. 
 

  Thus the occasion of the convict appellant to 

preferred this appeal. 
 

8.  Under the aforesaid premises, it is to be seen as 

to whether the trying Magistrate was justified to pass the 

impugned order or not. 
    

Decision and reasons thereon. 
 

9.  Here in this case the accused appellant has faced 

the conviction U/s.498 (A) of I.P.C. The aforesaid section of 

I.P.C. deals with cruelty subjected to married woman by 

husband or relatives of the husband. The section provides the 

definition of cruelty in the explanation A and B of the aforesaid 

Section, which are narrated here in below: 
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(a) Any willful conduct which is of such a nature as is 

likely to drive the woman to commit suicide or to 

cause grave injury or danger to life, limb or health 

(whether mental or physical) of the woman; or 

(b) Harassment of the woman where such harassment 

is with a view to coercing her or any person related 

to her to meet any unlawful demand for any 

property or valuable security or is on account of 

failure by her or any person related to her to meet 

such demand. Further, the ingredients of the 

aforesaid offence are as follows: 
 

1. A woman must be married. 
2. She must b e subjected to cruelty. 
3. Cruelty must be of the nature of: 

(i) Any willful conduct as was likely to 
drive such woman: 

(a) to commit suicide; 
(b) Cause grave injury or danger of her 

life, limb, either mental or physical; 
 
(ii) Harassment of such woman 

 

1. With a view to coerce her to meet 
unlawful demand for properly or 
valuable security, 

2. or on account of failure of such 
woman or by any of her relation to 
meet the unlawful demand; 

(iii) Woman was subjected to such cruelty 

by 

1. husband or that woman, or 

2. any relative of the husband. 

 

10.  Since the offence alleged of relates to the 

married women, so her testimonies will be very much 

pertinent to see as to whether the aforesaid ingredients are 

present or not in her deposition in the case in hand. With 

that end in view, it is found necessary to reproduce the 

testimonies of the victim woman who is examined as P.W-

1. The relevant testimonies of the P.W-1 are as follows: 
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After five years of the marriage accused placed 

demand of Rs.5,000/- and on being failed, 

accused beat her and droved her out. 

 

11.  In support of the aforesaid factum one Mosstt. 

Rashma Bibi was examined as P.W-2. According to P.W-2 

one day she found the victim at her crying state and on 

being asked the victim told her that she was assaulted by 

Abbas Ali. But she also cannot state the date of incident. 

 

12.  P.W-3 Md. Nur Hussain states during trial that 

on the date of incident the accused assaulted the victim 

and the victim took treatment and according to him a sum 

of Rs.25,000/- was demanded. The aforesaid witness is the 

brother of the victim. 

 

13.  P.W-4 Sri Jayanta Basumatary is the I.O. of this 

case and his evidences are appearing to be record only. 

 

14.  P.W-5 Dr. Abhijit Basu is the Medical Officer of 

this case, who examined the victim on 22-08-2003. 

According to P.W-5 he found one bruise mark over the left 

side of the back. But he did not find any cut mark. The age 

of the injury was old but caused by blunt object. Ext-3 is the 

injury report Ext-3 (1) is his signature. 

 

  So, these are all about the evidences on record. 

 

15.  Now, it is to be seen as to whether the aforesaid 

testimonies has generated the circumstances mentioned in 

the Clause A and B of the Sec. 498 (A) I.P.C. 

 

16.  From the scanning of her testimonies, it appears 

that the conduct of the accused did not go to the extent to drive 

the aforesaid victim to commit suicide or the accused willfully 

caused grave injury or danger to her life as neither the victim 

nor her witnesses could able to generate circumstances in 

support of the aforesaid ingredients of the offences alleged of. 
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17.   It is revealed from the testimonies of the victim 

that accused demanded a sum of Rs.5,000/- from her. The 

said amount is stated as Rs.25,000/- by her own brother 

P.W-3 during trial. This apart, the dates of aforesaid 

demand were neither stated by the victim herself nor her 

witnesses. Also it is revealed from the testimonies of the 

P.Ws that prosecution side has failed to connect the 

aforesaid demand with the dowry. Thus it is seen that the 

prosecution side has failed to generate sufficient 

circumstances either to attract Clause A and B of the 

offence alleged of U/S. 498 (A) I.P.C. 
 

18.  During argument learned defence counsel 

vehemently submitted that here in this case, the victim himself 

failed to generate sufficient ingredients of the Sec. 498 (A) 

I.P.C. In support of the aforesaid submission  learned defence 

counsel placed reliance on a numbers of decided case laws of 

our own Hon’ble Home High Court so also the Hon’ble Apex 

Court of the country. 
 

19.  On a minute perusal, I think that observations 

recorded by our own Hon’ble Home High Court in the (2010) 4 

GLR 445 will be very much pertinent. The relevant observation 

recorded in the para 63 is reproduced herein below: 
 

  “For establishing a case U/s.498 (A) I.P.C. the 

cruelty must be of such a nature as is likely to force the woman 

to commit suicide or to cause grave injury or danger to life, limb 

or health (whether mental or physical) of the woman is required 

to be proved. Mere omnibus statement regarding demand of 

money does not ipso facto make out a case U/s.498 (A) I.P.C,  

prosecution is required to be prove the over acts attributed by 

the accused -appellants beyond all reasonable doubt as per the 

views of the Apex Court in Sakharam and others (Supra)”. 
 

 

20.  Now, considering the facts and circumstances as 

narrated here in before in the light of the entire circumstance 

and the impugned judgment and order of conviction, it is 

revealed that learned trial Court did not consider the facts of the 

case in the true perspective of the law of the land, for which due 

to the insufficiency of the evidences, the accused ought to have 

been given the benefit of doubts. But, learned trial Court did not 

do the same.  
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21.  For the aforesaid reasons and in my considered 

opinion, the impugned judgment and order of conviction has no 

legal footing to stand. As such, same is set aside. In the result, 

the accused is acquitted on benefit of doubt and set at liberty 

forthwith. The appeal is allowed on contest and without cost. 

The judgment is delivered in the open court. Send down the 

L.C.R. along with the copy of the judgment. 
 

 

  Given under my hand and seal of the Court on this 

28th day of February, 2013. 
 

 

 

Dictated & Corrected by me 
 

             Sessions Judge, Dhubri 

 

Sessions Judge, Dhubri 


