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J U D G M E N T  

 
   This criminal appeal is projected against the order of 
acquittal dated 12-01-2010 passed in G.R.(DBB) Case No.57/2003 
by the learned Chief Judicial Magistrate, Dhubri.  
 

2.  Being aggrieved and dissatisfied with the aforesaid 
impugned order, State of Assam represented by learned Public 
Prosecutor, Dhubri, assailed the impugned order of acquittal on a 
numbers of grounds, which are narrated in the memo of appeal.   
 

3.  During hearing L.C.R. is called for and also heard learned 
Public Prosecutor, Dhubri as well as learned defence counsel, who 
caused the appearance on behalf of the respondents.  
 

4.   I have carefully perused the L.C.R, impugned judgment 
whereby the acquittal was recorded by the leaned trying Magistrate in 
the G.R. Case in question. On a minute perusal, it appears the 
following story leading to the filing of the instant appeal against the 
order of acquittal.  
 

One Liton Mollah vide an ejahar dated 02-03-2003 states 
before the Dhubri Police Station that on 02-03-2003 at 
about 8 a.m. the accused persons called him and the 
injured persons for the purpose of demarcation the land of 
the village Jhagrarpar Part-III. Accordingly, he 
accompanied the accused persons and after having 
discussion and while they were returning, accused formed 
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an unlawful assembly and attacked them with weapons. It 
is alleged that the accused Sofior removed pistol and 
further the accused Oli inflicted blow on the person of 
Hobibar Rahman with sharp weapon and remaining 
accused persons also assaulted Basit Ali and Kazi Razab 
Ali with the Sharp weapon whereby aforesaid three 
persons sustained injuries and lost sense. Later on with 
the help of people, aforesaid persons were taken to 
Dhubri Civil Hospital. Thus the occasion of filing of the 
ejahar.  

   

5.  The Dhubri Police Station on registration of a case took 
up investigation and at the conclusion of the investigation laid the 
charge-sheet against the accused persons U/s.147/341/323/324/307 
I.P.C. 
 

6.  The case was committed to the Court of Session as the 
offence alleged of U/s.307 is exclusively triable by the Court of 
Session.  
 

7.  The then Sessions Judge vide order dated 14-03-2005 
was pleased to find no ingredients of the offence U/s.307 I.P.C and 
sent the case record to the learned trial Court having found the case 
U/s.147/341/323/324 of I.P.C. 
 

8.  Accordingly, before the learned trial Court the charge 
under the aforesaid Sections of law were framed. The charges so 
framed were read over and explained to the accused, to which they 
pleaded not guilty. 
 

9.  During trial the prosecution side after examining as many 
as 12 (twelve) witnesses closed their side. The statements of the 
accused were recorded under Sec. 313 Cr.P.C. The defence side did 
not adduce evidence. Finally on hearing the arguments from both the 
parties, the learned trying Magistrate  vide impugned order recorded 
acquittal of the accused having  recorded opinion that the prosecution 
has failed miserably to establish the guilt of the accused persons of 
offence U/s.147/341/323/324 of I.P.C. Thus the occasion of the State 
of Assam to prefer the instant appeal against the order of acquittal. 
 

10.  Now under the aforesaid premises, it is to be seen as to 
whether the materials on record would justify the order of acquittal as 
has been recorded by the learned trying Magistrate in the case in 
question? 
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11.  To address the aforesaid point for determination, I have to 
peruse the entire evidences on record. Before discussion of the 
evidences on record, let me state the duty of the appelate Court in 
dealing with the order of acquittal.  
 

12.  The Hon’ble Apex Court of the Country in a catena of 
judgment had formulated guidelines of the appellate Court to deal 
with the order of acquittal passed by the lower Court below: 
 

Hon’ble Apex Court of the Country in 2004 (1) Crimes 212 
(SC) observed as follows: 
 

The paramount consideration of the Court is to ensure that 
miscarriage of justice is prevented. A Miscarriage of justice 
which may arise from acquittal of the guilty is no less than 
from the conviction of an innocent. In a case where admissible 
evidence is ignored, a duty is cast upon the appellate Court to 
re-appreciate the evidence where the accused has been 
acquitted, for the purpose of ascertaining as to whether any of 
the accused really  committed any offence or not. The 
principle to be followed by appellate Court considering the 
appeal against the judgment of acquittal is to interfere only 
when thee are compelling and substantial reasons for doing 
so. If the impugned judgment is clearly unreasonable and 
relevant and convincing materials have been unjustifiably 
eliminated in the process. It is a compelling reason for 
interference.  

 

12.  Here in this case the charges U/s.147/341/323 and 324 
I.P.C. were framed against the accused persons. The allegation 
leveled against the accused persons are that on the date of incident 
and at the relevant point of time they had formed unlawful assembly 
and in prosecution of the common object of the said assembly to 
commit the assault upon the informant and committed the offence of 
rioting. It is also alleged that the accused persons had wrongfully 
restrained the informant Liton Mollah and the injured of the case. 
There is allegation to the effect that the accused persons caused 
simple injuries to Liton Mollah and Rajob Ali and also caused simple 
injuries to Hobibar Rahmand and Basit Ali by means of sharp edged 
weapon. 
 

13.  The informant Liton Mollah is examined as the P.W-1 but 
the said P.W-1 no where stated during trial that he and the injured 
persons were restrained by the accused. The aforesaid witness 
simply deposed during trial that he noticed the accused Oli Sk, Sofior 
Rahman, Aminur, Soriful and some other persons were assaulting 
Basit Ali. All of them were armed with sword.   
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The said witness during cross examination stated that 
there was no mention of assaults being launched by Aminur Rahman 
and Sofior over P.W-2 Hobibar Rahman by means of a sword. P.W-1 
also went to admit during cross examination that there was no 
mention of assaults being committed by accused Aminur and Sofior 
on Basit. It is also not mentioned therein that at the relevant time 
Mondal and others revenue official went to the site of the incident to 
demarcate the boundary. P.W-1 further admitted that he made no 
statement before the I.O at the time of investigation on the line that 
accused Sofior and Aminur dealt sword blow on the face of P.W-2. 
P.W-1 also admitted that his part of deposition regarding assaults 
being  committed on Basi Ali (P.W-9) by means of Sword is not stated 
before the I.O. So it is vividly clear that P.W-1 being the informant 
embellished the prosecution story during trial.   
 

14.  P.W-2 Md. Hobibar Rahman Khan is alleged to be one of 
the injured persons. According to him he was requested by the 
informant to act as the mediator to settle the land dispute. But after 
his arrival at the scene, the father of the accused person namely 
Subhan went to hospital and as such the proposed meeting did not 
take place and then they returned from the spot. At that time accused 
persons were nearing to them and at that time Rajab Ali Kaji, Basit Ali 
and some labours were harvesting in the land in question and then 
accused persons assaulted Basit Ali and Rajab Ali with the hands. 
Seeing it when they approached they found the accused persons 
were armed with deadly weapons. He further found that the Oli 
inflicted blow on the back of Basit with Taruwal. When he (P.W-2) 
attempted to save Basit then he heard accused Sofior exhorted other 
accused persons to assault him.  Thereafter, accused Oli Khan gave 
sword blow upon him and he sustained cut injury and became 
fainted.  
 

From the discussion of the testimonies of the P.W-2, it is 
revealed that accused persons also assaulted with hands and further 
accused Oli attacked Basit on his back and finally accused Oli 
inflicted Sword blow on his person. 
 

15.  P.W-3 Md. Chan Miah  states during trial that the incident 
took place in the land of Subhan but the Salish did not take place as 
at that time Subhan was at hospital and while they were returning to 
the house accused Oli inflicted sword blow on the person of Hobibar.  
He also stated that Saiful assaulted Basit with sword whereby Basit 
sustained cut injury on his back. 
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16.  P.W-4 Md. Samsul Hoque during trial states that on the 
date of incident a salish was scheduled to be held but due to the 
absence of Subhan, the same did not take place and when the 
people were on their way back, Basit was attacked and then he fled 
way. Later on accused Oli inflicted blow on the person of Habibor, 
whereby Habibor sustained cut injury. The aforesaid witness further 
stated that during the incident Rajab Ali was also assaulted by Saiful 
with lathi. 
 

17.  P.W-5 Md. Chand Mia did not see the incident. P.W-6 and 
P.W-7 also did not see the incident. 
 

18.  P.W-8 Kazi Razab Ali and P.W-9 Basit Ali are stated to be 
the injured persons and according to the prosecution story they 
sustained injuries during incident. According to P.W-8 he did not see 
the incident and he came to know from the people that Habi Khan 
was assaulted. P.W-9 Basit Ali also did not see the incident and from 
the crowd of the people he heard that Oli assaulted Habi Khan and 
he also did not see the incident.     
 
19.  P.W-10 is Md. Osman Goni and he did not know anything 
about the incident. P.W-11Anowar Ali is the writer of the ejahar.  
 
20.  P.W-12 Dr. K. Ali Ahmed is the Medical Officer  who 
examined the victim Habibar Rahman Khan and his finding of 
examination are recorded in his report under Ext-4 wherein Ext-4 (1) 
is his signature. 
 
21.  P.W-13 is Girindra Narayan Roy, who is the I.O. of this 
case and whose evidences are appearing to be record only. 
 
  So these are all about the evidences on record. 
 
22.  I have carefully gone through the evidences of the P.Ws 
as narrated here in before. Here in this case it is alleged that the 
accused persons had form an unlawful assembly and they restrained 
some of the P.Ws and also assaulted some of the P.Ws. It is alleged 
that accused persons also assaulted Basit Ali and Kaji Rajab Ali but 
the aforesaid persons when they were examined as P.Ws did not at 
all support the prosecution story rather both of them clearly stated 
during trial that they did not see the incident. This apart, there are no 
cogent materials and convincing evidences that the accused persons 
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came together and formed an unlawful assembly nor there are 
materials to show that the accused persons in prosecution of the 
common object of the said assembly wrongfully restrained some of 
the P.Ws. The only allegation which appears to have brought home is 
that on the date of incident and at the relevant point of time the 
accused Oli inflicted blow on the person of Habib Khan with sharp 
weapon. But during trial it has been brought on record that the said 
accused Oli had already been expired. 
 
23.  Considering the aforesaid facts and circumstances, it is 
found that here in this case the prosecution side had not recorded 
success to bring home the offences alleged of against the accused 
persons beyond all reasonable doubt. 
 
24.  Now on examining the impugned judgment and order of 
acquittal recorded by the learned trying Magistrate in the light of the 
aforesaid observations and the observation recorded in the decided 
case law by the Hon’ble Apex Court of the Country, it is found that the 
learned trying Magistrate had discussed the evidences on record in 
true perspective of the law of the land and rightly arrived at the 
findings that the prosecution story has not been established beyond 
all reasonable doubt. 
 
25.  Accordingly, I find no reasons to reverse the order of 
acquittal recorded in the impugned Judgment by the learned trial 
Court below. In the result, the appeal preferred by the State of Assam 
is found to be devoid of merit and as such the same is dismissed on 
contest and without cost. Judgment is delivered in the open Court. 
Send back the L.C.R. alongwith a copy of the judgment.  
 
  Given under my hand and seal of the Court on this 30th   
day of January, 2013. 

 
Dictated & Corrected by me 

 
            Sessions Judge, Dhubri 

Sessions Judge, Dhubri 


