
IN THE COURT OF ADDL CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (DBB) 105 of 2010 
 

State of Assam 
-Vrs- 

Shri Gokul Ch. Roy 
                              ....Accused Person 

 
 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution ------ Shri M. C. Das Kanoongo, APP 
For the defence ----------- Shri M. S. Sharma 
 
Evidence recorded on   :  07.01.11, 08.7.11, 04.8.11 & 19.3.13 
Argument heard on       :  08.7.13  
Judgment delivered on  :  22.7.13 
Penal law involved        :  u/s 279/338/427 IPC 
 
 
                                              

J U D G M E N T 
 
                       1. The prosecution-case in brief, as I gather from the ejahar, is that 
on 22.02.10 at about 09-15 PM, when the informant Shri Gobinda Sarkar was 
proceeding towards the R. K. Mission (Dhubri Town) riding a bicycle, the 
motorcycle under Registration No.AS-17-7484, on being ridden by the above-
named accused person at a high speed & reckless manner,  hit the informant near 
the Company Gate causing serious injuries on his person. 
                       2. Police, after investigation, submitted charge-sheet against the 
above-named accused person and, on his appearance before the Court, the 
particulars of the offences punishable u/s 279/338/427 IPC were explained to him 
by my learned predecessor, after supplying copies u/s 207 Cr.P.C, to which the 
accused person pleaded not guilty, as the order dated 11.11.10 shows. During trial, 
the prosecution examined six witnesses including the informant-victim and, at that 
stage, I closed further evidence for the prosecution for the reasons stated in the 
order dated 07.5.13 & 24.6.13. The accused person was then examined u/s 313 
CrPC ; he denied the allegations and declined to adduce any evidence. I have heard 
the argument of both sides. 
                       3. The points for determination in this case are :   
                      (i) whether 22.02.10 at about 09-15 PM the accused person rode the 
motorcycle under Registration No.AS-17-7484 on the public road near the 
Company Gate (Dhubri Town) in a manner so rash and/or negligent as to endanger 
human life or to be likely to cause hurt or injury to any other person and thereby 
committed an offence punishable u/s 279 IPC ; 
                      (ii) whether on the same day, time & place the accused, by such rash 
and/or negligent act (riding), caused grievous hurt to Shri Gobinda Sarkar Jasim 
Uddin and thus committed an offence punishable u/s 338 IPC ; 
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                      (iii) whether on the same day, time & place the accused person 
committed any mischief causing loss/damage to the tune of Rs.50/- or upwards and 
thus committed an offence punishable u/s 427 IPC ; 
                            And, if so, what punishment the accused person deserves 
 
 
Decision and reasons therefor : 
 
                         4. PW-1 Shri Gobinda Sarkar is the informant as well as the sole 
alleged victim in this case. He exhibited his Ejahar as Ext.1 and deposed to the 
effect that on 22.02.10 at about 9-00 PM, when he was proceeding towards the 
Mission Road riding his bicycle, the motorcycle no. AS-17-7484 ridden by the 
accused person came from the opposite side which, after overtaking a rickshaw, hit 
the cycle of PW-1 in front of the Company Gate as a result of which the latter fell 
down on the road and got his right shoulder-bone broken in addition to sustaining 
other injuries. One Jitu (PW-2) took him to the Dhubri Civil Hospital where he 
was treated for three days. 
                         5. PW-1 clarified during cross-examination that the accused person 
had been known to him since before the occurrence. He admitted that the condition 
of the relevant road was bad at the time of the occurrence. He also admitted that 
the collected the Regn. No. of the motorcycle subsequently. PW-1, however, 
denied the suggestion that he had not stated u/s 161 CrPC that the motorcycle 
overtook a rickshaw.  
                         6. PW-2 Shri Jitu Das testified that on 22.02.10 at about 9-15 PM 
the accused person rode a motorcycle at a very high speed and overtook a rickshaw 
as a result of which the motorcycle hit the bicycle of PW-1 near a Plywood 
Company causing injuries on his person. PW-2 got him (PW-1) admitted in the 
hospital. PW-2 stated during cross-examination that he was only 20 (twenty) cubits 
away from the place of the occurrence at the relevant time. He disclosed that PW-1 
was his friend and that the condition of the road was bad at the time of the 
occurrence. 
                         7. PW-3 Shri Pankaj Seal deposed to the effect that the occurrence 
took place seven/eight months before the date (08.7.11) of his evidence at 8-30/9-
00 PM. He was riding the pillion of the motorcycle of the accused person and they 
were from the Mission Road. As they reached near the Plywood Company, the 
informant (PW-1) came from a bye-lane riding his bicycle and got hit by the 
motorcycle. The accused person as well as the informant fell down on the road and 
both of them sustained injuries. PW-3 added during cross-examination that the 
motorcycle was being ridden at a low speed taking the left-hand side of the road ; 
the road-condition was also bad. The place of the occurrence was dark too. 
                        8. PW-4 Deepak Das testified that one day at about 9-00 PM in the 
year 2010, when he was chewing ‘Pan’ (betel-leaf) standing about ten cubits away 
from the place of the occurrence, the accused person came riding a motorcycle at a 
high speed and, in his process of overtaking a rickshaw, hit the bicycle of PW-1 
who was coming from the opposite side riding it. Both of them fell down and 
sustained injuries ; PW-1 was admitted in a hospital. PW-4 stated during cross-
examination that the place of the occurrence was dark at the time of the 
occurrence. He was busy in chewing ‘Pan’ and turned around hearing a sound and 
saw the bicycle & motorcycle lying on the ground. 
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                       9. PW-5 Shri Raju Das deposed to the effect that about two years 
before the date (04.8.11) of his evidence at 7-00/8-00 PM, when he was going 
towards the hospital in a rickshaw and just passed the “Patty Company” (Plywood 
Factory), he heard a commotion behind. He got down from the rickshaw and came 
back to the place of the occurrence only to find a motorcycle lying on the road. No 
electric supply was there at that time. PW-4 stated during cross-examination that 
the motorcycle was at a low speed. 
                       13. PW-6 Md. Rabiul Islam testified that about three years before 
the date (19.3.13) of his evidence after the dusk, when he was returning after 
playing a cricket-match, he saw some people damaging the motorcycle (no.7484) 
on the Mission Road which met with an accident.  
                       14. There is absolutely no element of mischief (u/s 427 IPC) in the 
evidence on records. So far as the offences punishable u/s 279/338 IPC are 
concerned, it is not disputed that PW-1 sustained injury at the relevant time & 
place on being hit by the motorcycle ridden by the accused person. In fact, not 
even a suggestion was put to any of the PWs denying these facts and the accused 
person also tacitly admitted the same during his examination u/s 313 CrPC. 
Therefore, the sole thing remains to be seen in this case is whether the accused 
person rode the motorcycle in any rash or negligent manner at that time & place.  
                       15. PW-4,5&6 ex facie did not see the occurrence. They obviously 
cannot have any direct knowledge of how it took place. But PW-1&2 clearly 
testified that that the motorcycle came from the opposite side and hit the bicycle of 
PW-1 in the process of overtaking a rickshaw ; they could not be dislodged from 
this stand even after a meticulous cross-examination and, on facts, I find their 
evidence to be very natural & trustworthy. It is true that the PWs varied on the 
point of the speed of the motorcycle and, following the golden principle of 
criminal jurisprudence, I must accept the version, to favour the accused, that the 
motorcycle was at a moderate speed. But what is pertinent in this case is not speed 
but the care & caution which can be reasonably expected from a prudent driver 
before he wants to overtake another vehicle. Visibly enough, the accused person, 
before he decided to overtake the rickshaw, did not bother about the vehicle/s & 
pedestrian/s which were coming or might have been coming from the opposite 
side. This alone constitutes his negligence within the meaning of Sec.279/338 IPC, 
in my considered opinion. 
                       16. Most of the PWs stated that the condition of the concerned road 
was bad and that the P.O. was dark at the time of the occurrence. I believe. But 
these facts do not dilute the liability of the accused person even by a bit. Rather the 
degree of care & caution, which was expected from the accused person under such 
circumstances, was definitely on a higher plane than normal and he clearly failed 
to deliver the goods. Learned defence lawyer argued in this context that the stones 
lying on the broken road might have caused the motorcycle to skid. I am unable to 
accept such explanation, because, there is no evidence that there were loose stones 
lying on the road ; simply because the condition of the road was bad, it cannot be 
presumed first that there were stones scattered over there (though such possibility 
cannot be ruled out) and then draw a secondary presumption that the motorcycle 
might have slipped away due to the rolling of the loose stones. Presumption has to 
be based on facts and not on another presumption. If the defence comes up with an 
explanation not gatherable from the evidence adduced by the prosecution, it ought 
to have adduced defence evidence to prove it, for, the onus of proving such facts 
clearly lie on the defence u/s 103/106 of the Evidence Act. 
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                      17. PW-3 gave a different version of the occurrence. He suggested 
that the bicycle ridden by PW-1 suddenly appeared from a bye-lane and got 
accidentally hit by the motorcycle of the accused person. It is another matter that 
this PW ought to have been treated as a hostile witness by the prosecution but, 
given the convincing evidence of PW-1&2, PW-1 (injured witness) in particular, I 
find it difficult to be swayed by the version of PW-3. He visibly had a friendly 
terms with the accused person (he was riding the pillion of the concerned 
motorcycle even at the time of the occurrence) and might have his own obligations 
to defend him. I may note here that PW-2 was also in a similar terms with PW-1 as 
he admitted during cross-examination but, on facts, his friendship with PW-1 
attracts quite a different presumption than the one between PW-3 & the accused 
person. PW-3 being in friendly relation with the accused person would be naturally 
interested to see that the latter is not punished. On the other hand, the friendship of 
PW-2 with PW-1 would prompt him to ensure that the real culprit who caused 
injury to PW-1 does not go unpunished. Therefore, both the presumptions 
converge to a common point of reliability of PW-2 and unreliability of PW-3.  
                     18. However, I respectfully agree with learned defence lawyer that 
the alleged grievous hurt is not proved in this case for want of any medical 
evidence in support of it. There is a sea of difference between a serious hurt & a 
grievous hurt (within the meaning of Sec.320 IPC) and the proof of grievous hurt 
of the alleged kind necessarily involves some medical technicality. PW-1 claimed 
that his right shoulder-bone got broken in the occurrence. It is true that a fracture 
of bone is a grievous hurt within the meaning of Sec.320 (Seventhly) IPC but, this 
being an internal injury not precisely detectable without medical expertise, I am 
unable to rely on this part of his evidence. 
                     19. Situated thus, I convict the accused person for having committed 
an offence punishable u/s 279 IPC and u/s 337 IPC (as a minor offence of the 
offence punishable u/s 338 IPC within the meaning of Sec.222 CrPC). He is, 
however, acquitted of the offence punishable u/s 427 IPC. The proved offence, 
being of petty nature and there being nothing on records to show that the convict 
has any criminal antecedent, I, instead of sentencing him to any punishment, 
release him after due admonition u/s 3 of the Probation of Offenders Act, 1958, for 
ends of justice. He is also directed u/s 5 of the Act to pay Rs.1000/- (rupees one 
thousand only) to the victim (PW-1) as compensation. PW-1 has already applied to 
the MACT for compensation, as deposed to by him ; therefore, no further order for 
compensation u/s 357-A CrPC is necessary on facts, in my considered opinion. 
The bail-bond of the convict shall stand discharged after six months vide. the spirit 
of the provisions u/s 437-A CrPC. 
 
Dictated & corrected by me and given under my hand and seal of the Court on this 
22nd Day of the Month of July in the year 2013 at Dhubri. 

  
 
                                                                       Addl. Chief Judicial Magistrate, 
                                                                                     Dhubri : Assam 

 


