
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (GKJ) 511 of 2008 
 

State of Assam 
-Vrs- 

                                           1. Shri Anup Kr. Adhikari 
                                           2. Shri Partha Sutradhar 
                                                                ..…..Accused Persons 
 
 
 
Present : Shri S. Datta, AJS 
 
 
Learned Advocates appeared : 
For the prosecution --- Shri U. K. Sarkar, Addl. PP 
For the defence -------- Md. Shahajahan 
 
Evidence recorded on  :  14.3.11, 18.4.11, 25.5.11, 17.7.11, 08.01.12 & 22.4.13 
Argument heard on      :  24.6.13 
Judgment delivered on :  06.7.13 
Penal law involved       :  u/s 457/380 IPC 
 
 
 

J U D G M E N T 
 
                     1. An ejahar was lodged on 17.10.08 by one Shri Biswajit Paul to 
the effect, inter alia, that at the previous night at about 9-30 O’ Clock, when he 
& his family-members were away from his house, some people unknown to him 
stole away some gold-ornaments (specified in the ejahar) & a cash of Rs.2000/- 
from the almirah after entering the house by breaking open the lock. 
                    2. Police, after investigation, submitted Charge-sheet against the 
above-named accused persons and one Ramkrishna Sutradhar. Accused 
Ramkrishna expired and, hence, the case has been abated in respect of him vide. 
order dated 26.8.10. On appearance of accused Anup & Partha before the Court, 
a charge u/s 457/380 IPC was framed against and read over & explained to them 
by my learned predecessor, after supplying copies u/s 207 CrPC and hearing 
both sides, to which both the accused persons pleaded not guilty and claimed to 
be tried, as the order dated 14.12.10 shows. The prosecution, in course of trial, 
examined 13 (thirteen) witnesses and the incriminating materials so brought into 
the evidence on records were put to both the accused persons u/s 313 CrPC ; 
they denied the allegations and declined to adduce any evidence. I have heard 
the argument of both sides at length. 
                    3. The points for determination in this case are : 
                    (i) whether on 16.10.08 at about 9-30 PM the accused person, in 
order to commit theft, entered the dwelling house of the informant Shri Biswajit 
Paul located in South Tokrerchhra (Part IV) by breaking open the lock and thus 
committed an offence punishable u/s 457 IPC ; 
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                    (ii) Whether on/at the same date, time & place the accused person 
committed theft some gold-ornaments & a cash of Rs.2000/- and thus committed 
an offence punishable u/s 380 IPC ; 
                          And, if so, what punishment the accused person deserves. 
 
Decision & reasons therefor :  
                                
                    4. Already noted, the prosecution has examined thirteen witnesses 
in this case out of whom PW-1 Shri Biswajit Paul is the informant. While 
proving the FIR as Ext.1 he deposed to the effect that one evening in the year 
2008 he & his wife (PW-2) visited a relative keeping their house under lock & 
key. On return at about 9-30 PM, he found the door-lock broken, the almirah 
open and some gold-ornaments & a cash of Rs.2000/- missing from there. PW-1 
lodged FIR next day and the police recovered the booties from the accused 
persons some days later. During cross-examination, PW-1 stated that he was not 
present at the time of the recovery and that he did not see from whom the 
booties were recovered. 
                    5. PW-2 Smti Bulan Paul is the wife of PW-1. She testified that on 
16.10.08 at about 9-30 PM, when she & her husband (PW-1) returned home 
after visiting a relative, she saw the locks of the door & the almirah broken ; 
some gold ornaments & a cash of Rs.2000/- were missing from the almirah. 
Police came on receipt of information and recovered & seized some of the stolen 
articles from the accused persons by the Seizure-lists Ext.2&3. PW-2 disclosed 
during cross-examination that she was not present at the time of recovery and 
that she had signed the Seizure-lists (Ext.2&3) at the PS two/three months after 
the occurrence. 
                    6. PW-3 Shri Niren Karmakar deposed only that he learnt about the 
occurrence from police when police caught the accused persons and recovered 
gold-ornaments from them.  
                    7. PW-4 Shri Raju Chouhan testified that one day about three years 
before the date (14.3.11) of his evidence at 8-00/9-00 PM he went to the house 
of PW-1 hearing a commotion and saw the doors of the almirah open with its 
lock broken. PW-2 told him that some gold-ornaments & cash were stolen. After 
about one month, police arrested the accused persons ; on the basis of the 
statement of accused Anup, accused Ramkrishna (now dead), owner of a 
jewellary-shop, was also arrested who stated before the police that accused 
Anup had sold the stolen items. Accused Ramkrishna brought the stolen items to 
the police station which were seized. PW-4 proved his signatures on Ext.2&3 
(Seizure-lists). During cross-examination PW-4 denied the suggestion that he 
had not stated to the I.O. that accused Anup sold some of the stolen ornaments 
to accused Ramkrishna (now dead). 
                    8. PW-5 Shri Gopinath Karmakar testified that one day about two 
years before the date (18.4.11) of his evidence  at 10-00/11-00 AM one Debu 
Karmakar (presumably PW-8) came to his shop styled “Loknath Jewellers” in 
the company of another boy and sold a melted gold-piece (of 12/13 Annas) to 
him for Rs.10,000 or Rs.11,000/-. After a few days, when PW-5 was in the 
hospital having met with an accident, he learnt that he had in fact purchased 
stolen gold. His brother (PW-6) produced the gold-item to the police. 
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                   9. PW-6 Shri Gopal Karmakar (brother of PW-5) deposed to the 
effect that one day in the year 2008 he learnt from the police that PW-5 had 
purchased a piece of stolen gold. Since PW-5 was under medical treatment at 
that time following a motorcycle-accident and PW-6 was looking after his 
business, the latter handed over the piece of gold to the police which was about 
12/13 Annas in weight. 
                  10. PW-7 Shri Nagen Roy deposed to the effect that one day in the 
year 2008 he learnt that some gold-ornaments were stolen from the house of 
PW-1. After a few months, police arrested one person with gold in melted form 
which was seized. PW-7 proved the concerned Seizure-list as Ext.4. PW-7 stated 
during cross-examination that he did not know from where the melted gold was 
brought by police. 
                  11. PW-8 Shri Debu Karmakar testified nothing material in his 
examination-in-chief. He was cross-examined by the prosecution u/s 154 of the 
Evidence Act which involved putting of some suggestions touching the making 
of his statement u/s 161 CrPC. He denied to have made any statement to the 
police at all. 
                  12. PW-9 Shri Parameshwar Roy deposed to the effect that one night 
in the year 2008 at 8-30/9-00 O’ Clock, when he was in a club, he heard a 
commotion in the house of PW-1. He rushed to the house of PW-1 and learnt 
from the latter that some gold-ornaments had been stolen from his almirah after 
breaking open its lock. 
                  13. PW-10 Shri Nayan Debnath testified that about four years before 
the date of his evidence (08.11.12), when accused Anup was a tenant in his 
house, police searched the house and found nothing. PW-10, however, proved 
his signature on the Seizure-list (Ext.4). PW-11 Shri Molay Das & PW-12 Shri 
Nripen Mani Das also deposed to the same effect but they are silent about 
whether anything was recovered or seized from the house of accused Anup. 
                  14. PW-13 Shri Kanak Ch. Bharali is the I.O. in this case. While 
narrating the details of his investigation, he proved the Seizure lists as 
Ext.2,3,4&4(A). He, however, stated during cross-examination that he did not 
seize any of the stolen articles mentioned in the ejahar (Ext.1). He also deposed 
that he recorded the statements u/s 161 CrPC but PW-4 did not state to him that 
accused Anup sold some of the stolen ornaments to accused Ramkrishna. 
                  15. PW-1&2 admittedly did not see the theft or the alleged recovery. 
PW-3 claimed that police recovered gold-ornaments from the accused persons 
but it is not even the prosecution-case that any of the booties were seized from 
the present two accused persons. PW-4 testified that accused Ramkrishna (now 
dead) was arrested on the basis of the statement of accused Anup and that 
accused Ramkrishna stated before the police that accused Anup had sold the 
stolen items to him. But PW-13 (I.O) himself has not stated in his evidence that 
accused Anup or Ramkrishna had made any such statement to him (though Ext.2 
reflects so) ; he rather deposed that PW-4 had not stated so u/s 161 CrPC. 
Moreover, such confession, if at all, is hit by Sec.25 of the Evidence Act. 
                  16. PW-5 testified that he purchased a melted gold-piece from Debu 
Karmakar (PW-8) & another boy. PW-6, the brother of PW-5, deposed that he 
handed over the gold-piece to the police. But, admittedly, PW-6 was not present 
during the alleged sale and PW-5 was in the hospital at the time when PW-6 
produced a gold-piece to the police. Therefore, there remains every doubt on 
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the identity of the seized gold-piece as the one sold to PW-5. The FIR nowhere 
shows that any melted gold-piece was stolen. There is also nothing in the 
evidence of PW-5 that the boy other than PW-8, who sold the gold-piece to him 
(PW-5), was either of the present two accused persons. I may note in this 
context that, given the evidence of PW-5, PW-8 (who has not supported the 
prosecution-case at all) could be an accused in this case in my considered 
opinion. But how he (PW-8) has been shown as a witness without following the 
procedure u/s 306/307 CrPC is a mystery. 
                   17. PW-7 deposed that police arrested one person with gold in 
melted form which was seized. PW-7 proved the concerned Seizure-list as Ext.4 
but stated during cross-examination that he did not know from where the melted 
gold was brought by police. PW-8 has not supported the prosecution-case, as 
already noted. Though he was cross-examined u/s 154 of the Evidence Act to 
prove his statement u/s 161 CrPC, he denied to have made any statement to 
police at all ; the prosecution also failed to prove it by the I.O. (PW-13). PW-9 
has deposed to have only heard about the theft ; has not stated anything about 
the alleged recovery. PW-10,11&12 testified that the rented house of accused 
Anup was searched by police but there is nothing in their evidence that any of 
the stolen articles was recovered by that search. 
                  18. Situated thus, I acquit the accused persons namely Shri Anup Kr. 
Adhikari & Shri Partha Sutradhar of the charge u/s 457/380 IPC and direct that 
they be set at liberty forthwith. Their bail-bonds shall stand discharged on expiry 
of six months from today vide. the spirit of Sec.437-A CrPC.  
                  19. The persons, from whom the gold-piece/ornaments were seized, 
have constructively denied their right to possession thereof. There is none on 
records to have a claim over the same better than that of the informant. Hence, 
the seized gold-piece/ornaments are hereby directed to be given in the custody 
of the informant. The other seized articles shall be given to the persons from 
whom seized. 
 
Typed & corrected by me and given under my hand and seal of the Court on this 
06th Day of the Month of July in the Year 2013.   
 
, 
                                                                        Addl. Chief Judicial Magistrate, 
                                                                                      Dhubri : Assam                                            
                                                                           
 
 
 


