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FINAL ORDER                                             
 

                        1. The Applicant’s case in brief, as revealed from her Application 
u/s 125 CrPC, is that she was married to the Respondent on 24.11.09 as per 
Shariyat Rules but, within two months of the marriage, he started to torture her 
demanding a cash of Rs.25,000/- & three bundles of tin-sheets ; he also expressed 
his willingness to marry another girl for procuring the demanded money. The 
Applicant informed the matter to her father but the latter could not meet the 
demand due to his poverty. The Respondent then beat & ousted the Applicant on 
20.5.10 and, since then, she has been living with her poor parents. The Applicant 
added that she has no income of her own whereas the Respondent earns 
Rs.10,000/- from his business apart from having landed properties. She, therefore, 
prayed for a monthly maintenance of Rs.3000/-. 
                        2. The Respondent contested the case by filing Written Objection in 
which he denied the very fact of his marriage with the Applicant apart from the 
allegations of dowry-demand, torture & ouster. He also denied to have any means 
even to maintain himself. According to him, he having been born on 04.01.94 is a 
minor ; the father of the Applicant fraudulently took his thumb-impression and 
falsely aired that the Respondent had married the Applicant. 
                        3. The Applicant examined two witnesses including herself. The 
Respondent also examined himself in addition to three other witnesses. I have 
heard the argument for both sides at length. 
               4. The inability of the Applicant to maintain herself is not seriously 
disputed in this case. The Respondent having had questioned the very fact of his 
marriage with her, the negligence or refusal on his part to maintain the Applicant  
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cannot also be a material point here for obvious reason. Therefore, the real points 
for determination in this case are : 
(i) whether the Applicant is the wife of the Respondent ; if yes, 
(ii) whether Respondent has sufficient means to maintain the Applicant ; if yes, 
(iii) what quantum of maintenance would be just to grant to the Applicant on facts 
& circumstances of the case. 
 
Decision & reasons therefor (on all points taken together) : 
              5. PW-1 Mustt. Aymona Khatun is the Applicant in this case. She 
deposed to the effect that she was married to the Respondent one & half a year 
before the date (23.5.11) of her evidence as per the custom and a Kabinnama was 
executed in that marriage fixing Rs.40,000/- as the dower. The Parties led a 
conjugal life for two months and, after that, the Respondent started to assault & 
harass her demanding a cash of Rs.25,000/-. PW-1 failed to meet the demand for 
which reason the Respondent drove her out. PW-1 added that she has been 
residing in her paternal home and has no source of income whereas the 
Respondent has a grocery-shop and twenty-five Bighas of cultivable land ; he 
earns Rs.10,000/- per month. She, therefore, prayed for maintenance of Rs.3000/- 
per month. 
                      6. PW-1 disclosed during cross-examination that the Respondent is 
her next door neighbour and that he was a student of Class-VII at the time of the 
marriage. She also disclosed that she once left her house for Kamalapur informing 
none ; her brother brought her back following which she tried to set fire on herself 
and had to be hospitalised for that reason. She added that the father of the 
Respondent attended her marriage and he signed the Kabinnama as a witness. She 
stated further that the Respondent was able to write his name and he put his 
signature on the Kabinnama. PW-1 expressed her ignorance of the details of the 
landed property of the Respondent. 
                      7. PW-2 Md. Azad Ali testified that the parties were married to each 
other about one & half a year before the date (23.5.11) of his evidence and that he 
attended their marriage. The parties lived together for two/three months after 
which the Applicant (PW-1) left her matrimonial home and started to live with her 
father. PW-2 testified further that the Respondent is not providing any 
maintenance to the Applicant despite having 14/15 Bighas of cultivable land. He 
(PW-2) never heard of the Applicant going to Kamalapur. 
                       8. During cross-examination, PW-2 reiterated that he attended the 
marriage between the parties but he did not see the Respondent entering the house 
of the Applicant. He stated further that the father of the Respondent did not sign 
the Kabinnama. PW-2 stated further the Respondent has no shop.  
                       9. DW-1 Md. Sobhan Sheikh is the Respondent. He deposed to the 
effect that about one & half a year before the date (14.6.11) of his evidence, when 
he was a student of Class-VI and was returning from a pharmacy at about 7-00 
PM, some relatives of the Applicant assaulted him, took him to her house and took 
his signature forcibly ; he still has hearing-difficulty due to the assault. He 
exhibited the concerned medical documents as Ext.C,D&E. DW-1 deposed further 
that his brother-in-law (DW-3) came to his help whereupon those people assaulted 
him and took his signature too. DW-1 stated that he never married the Applicant 
or led any conjugal life with her. He added that he has no property. He proved his 
birth-certificate & school-certificate as Ext.A & Ext.B respectively. 
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                      10. During cross-examination, DW-1 stated that he was unaware of 
the contents of his Written Objection. The remaining parts of his cross-
examination are mostly the denials of some suggestions which have little 
evidentiary value, in my considered opinion. 
                      11. DW-2 Md. Jamir Ali expressed his ignorance of whether the 
parties were formally married but he asserted that they never led any conjugal life. 
He deposed further that the Respondent (DW-1) was about sixteen years of age on 
the date of his evidence and that he (DW-1) had no source of income. Nothing 
material could be elicited by cross-examining this witness. 
                      12. DW-3 Md. Musa Sheikh testified that one day about three years 
before the date (07.01.13) of his evidence, when he was returning from the market, 
he heard that the father of the Applicant kept the Respondent confined in his 
house. DW-3 went to the house of Malek (father of the Applicant) and saw the 
Respondent there in the company of five/six persons. He then learnt from the 
Applicant that she had a love-affaire with the Respondent for which he was so 
confined. Malek asked DW-1 & the Respondent to put their signature on blank 
sheet/s of paper so that they could not lodge any case in the Thana ; they put their 
signature/thumb-impression accordingly. DW-3 deposed further that the 
Respondent never married the Applicant or led any conjugal life with her. 
Moreover, he (DW-1) was only 16/17 years of age at the time of the occurrence 
and had no income or profession.  
                     13. DW-3 stated during cross-examination that the Respondent was 
kept confined, because, he made an obscene sign. The remaining parts of his 
(DW-3’s) cross-examination are either immaterial or denials of some suggestions. 
                     14. DW-4 Md. Somesh Ali deposed to the effect that one day the 
family-members of the Applicant suddenly took away the Respondent from the 
road and took his thumb-impression on a paper by force. DW-4 heard about the 
matter and went to the house of the Applicant in the company of Musa (DW-3). 
They saw the Respondent sitting there in presence of the family-members of the 
Applicant & some other people who took the signature of DW-3 also. The 
respondent was then asked to take away the girl (Applicant) but he refused to do 
so since his guardian was not present. The father of the Respondent later brought 
him back. DW-4 deposed further that the Respondent was a student of Class-V at 
that time and was aged 14/15 years. He (respondent) has no profession or income 
and is dependent on his father. He never lived with the Applicant as husband & 
wife. 
                      15. During cross-examination DW-4 disclosed that he saw one 
Maulana Asgar Ali Mondal in the house of the Applicant at the relevant time and 
learnt from a Maulana Kazi that the marriage between the parties was not in 
accordance with Shariyat. He added that said Asgar Ali was instrumental in 
performance of many a marriage in their locality. It has also been elicited by 
cross-examining this witness that there was a quarrel between both sides over 
land, goat etc. and that some men from the Applicant-side were armed with lathi 
etc. DW-4 stated further that people forcibly took signature of Musa (DW-3) on a 
Kabinnama. 
                       16. It is well-settled that the Muslim marriage is essentially a 
contract. When the terms of such contract have been reduced to writing in the 
form of a Kabinnama, as alleged by the Applicant herself, it was essential on her 
part u/s 91/102/103 of the Evidence Act to prove the Kabinnama in original. But  
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she has failed to do so and has not even come up with any explanation for non-
proof thereof. Therefore, in my considered opinion, the oral evidence on records to 
the effect that there was a marriage between the parties is hit by Sec.91 of the Act 
; the provisions u/s 63(5) of the Act also cannot help the Applicant in this regard 
for non-compliance of Sec.65/66 of the Act. It is true that DW-4 testified that the 
family-members of the Applicant forcibly took signature of the Respondent & 
DW-3 on a Kabinnama and thus suggested the existence of a Kabinnama. But 
such forcible taking of signature is neither an execution of Kabinnama nor an 
admission of marriage, in my considered opinion. Rather the suppression of the 
Kabinnama raise a presumption u/s 114 [Illustration (g)] of the Evidence Act, as I 
find. On the factual aspects, PW-1 claimed that the father of the Respondent was a 
witness to the Kabinnama, but PW-2, her own witness, has denied this fact. PW-2 
went a step further to demolish the case of the Applicant and testified that he did 
not see the Respondent even to enter her house during the so-called marriage. 
                     17. It is true that Sec.125 CrPC is a social legislation and no strict 
proof of marriage is necessary to attract this provision ; if it is evident that the 
parties lived together as husband & wife, a marital relation between them may be 
presumed. On this aspect, PW-1 (Applicant) claimed that she lived with the 
Respondent for about two months after which she was driven out by the latter 
following assault & demand for money. PW-2 also deposed that the Applicant 
lived with the Respondent for two/three months but he is totally silent about the 
allegation of dowry-demand, torture & ouster. In fact, one cannot gather from his 
evidence as to how & why the Applicant left her so-called matrimonial home. The 
DWs, on the other hand, consistently deposed that there was no marriage or 
conjugal living between the parties at any point of time. It has rather been elicited 
by cross-examining of DW-4 that, after the so-called execution of the Kabinnama, 
the respondent was asked to take away the Applicant but he refused to do so since 
his guardian was not present ; his father later brought him back. There is nothing 
on records to even suggest that there was any other occasion/date in/on which the 
Respondent took her to his house. It is interesting to note here that thought the 
Applicant claimed that she led a conjugal life with the Respondent for about two 
months, she very intelligently avoided saying, either in the evidence or in her 
Application, that she ever visited the house of the Respondent. I am, therefore, 
unable to believe the story of marriage or conjugal living. 
                   18. As regards the financial means of the Respondent, PW-1 admitted 
that he was a student of Class-VII at the time of the so-called marriage. She 
claimed that he had a grocery-shop and twenty-five Bighas of agricultural land. 
But PW-2 clearly stated in his evidence that the Respondent had no shop at all and 
that the quantum of his land is 14/15 Bighas. So, the claims of the Applicant is 
belied by the evidence of the Applicant-side itself. I really find it difficult to 
believe that a student of Class-VII, who was visibly in mid-teens at the time of 
filing of this Application, could acquire such landed property when the claim of 
his having a shop has been belied by PW-2 and there is nothing on records even to 
wink that he had any other source of income. 
                   19. Situated thus, I reject the Application u/s 125 CrPC.   
       
Typed & corrected by me and given under my hand & seal of the Court on this 
06th Day of the Month of May in the Year 2013.  
  
                                                                                Addl. Chief Judicial Magistrate, 
                                                                                               Dhubri : Assam 


