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Case no : Misc.399 of 2011 
 

Mustt. Momtaz Khatun ….. Applicant 
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FINAL ORDER                                             
 

                        1. This is an Application u/s 127 CrPC filed by the Applicant in 
Misc. Case No.386/04 for enhancement of the amount of maintenance. The Misc. 
case was allowed by the order dated 25.01.07 to the effect of granting a monthly 
maintenance of Rs.800/- for the Applicant & Rs.700/- for her minor son ; the 
amounts were later increased to Rs.1300/- & Rs.900/- respectively as per order 
dated 24.3.10 passed in Misc. Case No.298/08 (u/s 127 CrPC). The applicant now 
prays for Rs.3500/- & Rs.2500/- per month for herself & her minor son 
respectively on the grounds of hike in salary of the Respondent & the rise in the 
cost of living. 
                        2. The Respondent contested the case by filing a Written Objection 
in which he alleged, inter alia, that the Applicant has sufficient income at present. 
Though he has not denied specifically that there has been an increase in his salary 
after passing of the aforesaid order dated 24.3.10, he asserted that he had to take a 
huge private loan for shifting to a new residence following acquisition of his 
earlier homestead for construction of Indo-Bangladesh Border Road ; his present 
income is too meagre to support his dependents after payment of the maintenance 
at the existing rate and repayment of the debt.   
                        3. Both parties examined themselves as the sole witness for either. I 
have heard the argument of both sides at length. The points for determination in 
this case are whether the facts/grounds asserted by the Applicant are true and 
sufficient for enhancement of the rate of maintenance and, if yes, what sum would 
be just on the facts & circumstances of the case. 
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Decision & reasons therefor  :                                              
 
              4. Already noted, PW-1 Mustt. Mamtaz Khatun (Applicant) is the 
sole witness examined for herself. She deposed to the effect that she & her son 
were initially granted a monthly maintenance of Rs.800/- & Rs.700/- in the Misc. 
Case No.386/04 which were later enhanced to Rs.1300/- & Rs.900/- respectively 
by the order dated 24.3.10 passed in Misc. Case No.298/08 (u/s 127 CrPC). But 
since the cost of living & education (including tuition-fee of the child) has 
increased thereafter and the Respondent now draws a salary of Rs.15,852/- after 
all deductions, she now prays for a monthly maintenance of Rs.3500/- & 
Rs.2500/- for herself & the son respectively. PW-1 added that the mother of the 
Respondent gets a pension. She admitted during cross-examination that her son 
does not take any tuition. 
                       5. The Respondent (DW-1), on the other hand, examined himself as 
the sole witness for the defence. While admitting that he has been paying 
maintenance at present @ Rs.2200/- (in total) per month, he testified that his 
earlier house was situated on the Indo-Bangadesh Border which he had to 
dismantle ; he has been constructing a new house for which he had to take a loan.  
DW-1 testified further that he has a second wife & a son from her apart from the 
old & ailing mother to maintain. He, however, admitted to have been drawing a 
salary of Rs.15,000/- as his only source of income. 
                       6. It is an admitted position that the Respondent is a Govt. Servant 
(School-teacher) and, hence, it is a matter of judicial notice that there has been 
repeated increase in his total emoluments after 24.3.10 (date of the final order in 
Misc. Case No.298/08 u/s 127 CrPC) in the form of annual increment & rise in 
dearness allowance. There is also no denying the fact that the cost of living has 
increased by a considerable extent in the past three years (which however applies 
to both the parties).  The respondent claimed that he had to borrow a huge amount 
for building a new house which has been thrust upon him by the acquisition of his 
earlier homestead by the Govt. PW-1 denied such facts during her cross-
examination and the Respondent has failed to adduce any reliable evidence of 
such acquisition & borrowing. He has not also adduced any evidence to support 
his claim that the Applicant has any source of income. I am, therefore, of the 
considered opinion that the Applicant & her son (the fact of his minority has not 
been denied by the other side) being the first wife & son of the Respondent are 
entitled to a share in the increase in his emoluments as noted above. 
                      7. The Applicant has not adduced any evidence to show that the 
mother of the respondent gets any pension. No even a suggestion has been put to 
DW-1 to deny his assertion that his mother is a patient of different ailments and 
needs medical care.  
                      8. Considering the facts & circumstances discussed in the last two 
paragraphs, I am of the considered opinion that an increase in maintenance from 
the present rate of Rs.1300/- & Rs.900/- to Rs.1500/ & Rs.1200/- respectively per 
month would meet the ends of justice. The Respondent is, therefore, directed to 
pay maintenance accordingly (@ Rs.2700/- in total) with effect from today. He 
shall also pay a lump sum of Rs.500/- to the Applicant towards the expenses of the 
proceedings.  
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                       9. This Misc. Petition is thus disposed of. Supply a copy of this 
order to the Applicant free of cost. The Applicant is to take steps for execution as 
per law. 
          
Typed & corrected by me and given under my hand & seal of the Court on this 
11th Day of the Month of June in the Year 2013. 
 
  
                                                                                Addl. Chief Judicial Magistrate, 
                                                                                               Dhubri : Assam 
 


