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J U D G M E N T  

 

On 16-04-2011 the then i/c of Chagolia O.P. namely S.I. 

Pranjit Das received a secret information that Bolero Pick-up van being 

registration No.AS-19/C-2697 was carrying Ganja concealed by the 

vegetable and it was proceeding towards Bihar from Dhubri. After receipt of 

the said information the aforesaid police personnel informed his superior 

police officer over telephone and as per their advice, he went to the village 

Suarpar and on the P.W.D. Road he got the vehicle alongwith four numbers 

of occupants including Driver. He found the vehicle was loaded with 

vegetable. Thereafter, he informed the aforesaid facts to his superior officer 

and under  their advice & instruction the vehicle was brought to the Chagolia 

O.P. premises and finally in the presence of Superior officer and witnesses, 

the vehicle was searched. During search operation 4 quintals of ganja were 

recovered from the vehicle. The same was seized along with the vehicle. The 

aforesaid police official also collected sample, accuseds were arrested and he 

laid the ejahar. 
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2.  The Golakganj Police Station on registration of a case thereon 

took up the investigation and at the conclusion of the investigation laid the 

charge sheet under sec.20 (b) of N.D.P.S. Act. against the accused persons. 

Accused persons are in the jail. After their production, copies were 

furnished. The charge u/s.20 (b) of N.D.P.S. Act is framed against them. The 

charge so framed is read over, explained and interpreted to the accused to 

which they pleaded not guilty. 

 

3.  During trial the prosecution after examining as many as 8 

(eight) P.Ws closed their side. Statement of the accuseds are recorded. I 

heard the argument of the case from both the parties. 

 

4.  Now point for determination in this case will be as to whether 

the materials surfaced during trial and in the testimonies of the P.Ws would 

justify the conviction of the accused persons U/s.20 (b) of N.D.P.S. Act? 

 

5.  To address the aforesaid point for determination, let us have a 

look at the evidences on record. 

 

6.  P.W-1 S.I Pranjit Das being the informant of the case during 

examination-in-chief disclosed the story as he unfolded in the ejahar under 

Ext-8 wherein Ext 8 (1) is his signature. Further, he stated during 

examination-in-chief that 4 Quintals Ganja were recovered from the vehicle 

in question and the same was seized alongwith vehicle vide Ext-1. One 

weight measuring instrument was also seized vide Ext-2. The vegetable 

which were in the vehicle were also seized vide Ext-3. The documents of the 

vehicle and one mobile set were also seized vide Ext-4. He also sized mobile 

hand sets vide Ext-5, Ext-6 and Ext-7. He informed the entire incident to the 

Dy. Superintendent of Police, Dhubri vide W.T. message under Ext-9, which 

is a carbon copy. 
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  During cross-examination he (P.W-1) admitted that he did not 

inform about the receipt of secret information to his superior officer in the 

written form. He is also did not prepare any search memo, inventory about 

the seizure. He got entered the secret information to the General Diary but 

he did not refer it to his ejahar. He did not inform the accused persons that 

they had the right to be searched in the presence of Gazetted Officer or  

Magistrate. The I.O. of this case did not re-seize the seizure list, search 

memo and the documents from him. He also admitted during cross 

examination that handwriting of seizure list and the ejahar are of different 

persons. The handwriting of the Ext-1 were of the then O.C. Golakganj. The 

handwriting of the ejahar was not of him. The handwriting of the Ext-9 was 

also not him. 

 

7.  P.W-2 Md. Abdul Karim during trial deposed that he does not 

know anything about the incident. 

 

8.  P.W-3 Md. Ibrahim Hussain during trial states that on the date 

of incident and at the relevant point of time police personnel from Chagolia 

O.P. told him that they had recovered some Ganja and accordingly obtained 

his signature in the Ext-1, Ext-2 and Ext-3. 

 

  During cross-examination the aforesaid witness states that on 

the date of incident while he was proceeding towards market, then the police 

personnel obtained his signatures. He cannot say the amount of vegetable 

nor can he state the amount of weight of the seizure articles. He did not see 

the Ganja and nor he was present at the time of recovery of the seized Ganja 

also he did not see the accused persons. 

 

9.  P.W-4 Sri Binod Ch. Barman states during trial that on the date 

of incident police personnel from Chagolia O.P. called him and had shown 

some packets and thereafter, asked him to put his signature on some papers 

under Ext-1, Ext-2 and Ext-3 
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  During cross examination he stated that at the time of recovery 

of ganja he was not present and on being asked by the police he put his 

signature and he cannot say as to where from those articles were recovered 

and from whom.  

 

10.  P.W-5 Sri Biplab Saha being the owner of the vehicle in 

question confirmed the seizure of the same and during cross-examination he 

stated that he did never engage any of the accused persons in any capacity 

such as driver, cleaner and handyman in the aforesaid vehicle. No Ganja 

were shown to him by the police. He cannot say the name of the police 

personnel from whom he came to know that the ganja was recovered from 

the vehicle in question. 

 

11.  P.W-6 Sri Jatindran Nath Das was declared hostile by the 

prosecution & he was cross-examined by the Prosecution. 

 

12.  P.W-7 Inspector Sri Ranjit Kr. Basumatary stated that on       

18-04-2011 he was entrusted with the investigation of this case while he was 

posted at Golakganj Police Station in the capacity of Circle Inspector. On 

perusal of the C.D, he found that his previous I.O. seized ganja and also 

arrested the accused persons. The vehicle in question was also seized by his 

previous I.O. His previous I.O. took out sample and sent it for chemical 

examination. Finally after collection of F.S.L. Report he submitted the 

charge sheet  under Ext-10 wherein Ext. 10 (1) is his signature. The P.W-7 

also did not find written authorization issued by the concerned authority 

either in his favour or in favour of his previous I.O. for the investigation of 

this case. Further, he stated during his examination-in-chief that he did not 

examine his previous I.O. during his tenure as the I.O. of this case and the 

sample was not taken out in his presence. Also he (P.W-7)  did not find any 

note in the C.D. whereby it is shown that his previous I.O. had sent a written 

report as to the seizure and arrest of the accused persons to his immediate 

superior officer. On being I.O. he did not prepare any inventory. 
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  During cross-examination he (P.W-7) admitted that he did not 

ask the accused persons during interrogation as to whether they were 

informed about their right to be searched in the presence of Gazetted Officer 

or Magistrate by his previous I.O. or not. Also he did not seize the Malkhana 

register of the concerned police station. He did not examine the constable, 

who carried the sample to FS.L. 

 

13.  P.W-8 is Sri Gajendra Nath Deka. Being the expert, he 

examined the sample of seized gunja. According to him he examined the 

sample which gave positive tests for the cannabis (Ganja). Accordingly he 

prepared the report under Ext-11 which was forwarded to the concerned 

Police Station under Ext-12. 

 

  So these are all about the evidences on record. 

 

14.  During argument, learned defence counsel vehemently argued 

that here in this case a number of mandatory requirements of the N.D.P.S. 

Act relating to the investigation have not been complied with for which, the 

trial of the accused persons is vitiated and conviction of the accused persons 

under the offence alleged of cannot be based on the testimonies of the P.Ws 

surfaced during trial. Citing example about the non compliance of the 

mandatory retirements of the N.D.P.S Act, learned defence Counsel 

submitted that here in this case secret information as to the carriage of ganja 

by the vehicle and the accused persons was not reduced into writing and the 

same was not forwarded to the superior police officer of the P.W-1, who 

admittedly received the aforesaid secret information. 

 

   The learned defence Counsel went on to argue that this apart, 

here in this case P.W-1 and P.W-7 being the police personnel completed the 

investigation of this case but none of them was authorized to investigate into 

this case and the same is violation of the mandatory requirements of the 

provision of N.D.P.S. Act  incorporated u/ss 42, 43  of the act in question. 
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   It is, further, submitted by the learned defence Counsel that the 

accused persons were not informed about their rights to be searched in the 

presence of Gazetted Officer or Magistrate and the same is clear violation of 

the provision of the N.D.P.S. Act incorporated U/s 50 of N.D.P.S. Act. 

Learned defence Counsel went on to submit that here in this case P.W-1 and 

P.W-7 being the I.Os of the case did not prepare inventory of the search and 

seizure and as such the same is also violative to the provision of the 52 of 

the N.D.P.S. Act. It is also argued during argument that the police personnel, 

who completed investigation of this case did not inform their superior 

authority about the arrest and seizure in the written form and as such the said 

acts of the concerned police officials ( P.W-1 and P.W-7) are violative to the 

provision of N.D.P.S. Act incorporated U/s.57. Also the seized articles were 

kept in the Malkana of the Police Station but the I.O. did not seize the 

Malkahan register and exhibited and submitted it before the Court during 

trial. This apart, police personnel, who carried the sample to the F.S.L. was 

neither cited as witness nor he was brought to the Court during trial by the 

prosecution. 

 

15.  In support of the aforesaid submissions, learned defence 

counsel has placed the reliance on the observations recorded in the following 

decided case laws of our own Hon’ble Home High Court and the Hon'ble 

Apex Court of the Country. 

 

  2012 (5) SCC 226 

  2 Gauhati Law Report  78 

(2011) 3 Supreme Court Cases (Cri) 366 

(2010) 3 Supreme Court Cases (Cri) 1255 

2011 (6) Gauhati Law Journal 319 

(2012) 4 Gauhati Law Report 573 

 2005 Supreme Court Cases (Cri) 641 
 

16.  I have carefully gone through the aforesaid submissions 

rendered by the learned Counsel in the light of the observations recorded by 

our own Hon’ble Home High Court and Apex Court of the Country.  
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17.  On a minute scrutiny, it is found that here in this case a 

numbers of mandatory requirements incorporated U/s.42, 43, 50, 52-A and 

57 of N.D.P.S. Act have not bee followed and in the result the aforesaid 

provision have not be complied with.  

 

18.  For the aforesaid non compliance, it is found that the trial of the 

accused persons is vitiated . As such, evidences surfaced during trial and the 

testimonies of the P.Ws cannot be based for the conviction of the accused 

persons. In the result, accuseds are acquitted and set at liberty forthwith. 

They may be released from the jail if they are not wanted in any other cases. 

Seized ganja shall be destroyed in due course of law and the seized vehicle 

shall be released immediately if not released earlier in favour of its 

registered owner. Seized articles such as documents of the vehicle shall be 

released in favour of the registered owner of the vehicle and the mobile 

handsets shall be released in favour of its owner. Accordingly, P.I, Dhubri 

be informed. Judgment is delivered in open Court.   

 

Given under my hand and seal of the Court on this 30
th
 day of 

March, 2013. 

 

 

Dictated & Corrected by me  

                     Special Judge, Dhubri 

 

Special Judge, Dhubri.  

 

 

 


