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IN THE COURT OF ADDL. SESSIONS JUDGE   : :   DHUBRI,   AT  BILASIPARA 

 

Present:  Sri Dhrupad Kashyap Das 

Addl. Sessions Judge, Bilasipara  

Dhubri 

 

SESSIONS CASE NO. 90/2009 

(Under S. 376/417 IPC) 

State of Assam 

-VS- 

   Moinul Haque  .......... Accused Person 

 

For the State:    Md. A.T.A. Bepari, Ld. Addl. P.P. 

For the Accused Person:   A.M. Sarkar, Ms. R. Chakaborty 

Date of Evidence:  11.12.09, 2.2.10, 20.4.10, 17.9.11, 4.9.12, 

18.9.12, 20.11.12    

Date of Argument:   26.8.13, 2.9.13, 9.9.13  

Date of Judgment:    23.9.13 

 

J U D G M E N T 

 

Before laying down the facts the facts of the case, it is essential to state that 

this case was being tried under U/S. 417/354 IPC before the Court of Ld. 

Judicial Magistrate 1
st

 Class, Bilasipara, Dhubri as the charge against the 

accused was so framed under those sections by the said court. However, on the 

day of pronouncing the Judgment i.e. 18.7.2009 the Ld. Judicial Magistrate 1
st

 

Class, Bilasipara, after appreciating the evidence of PWs, found that the 

accused perpetrated the offence against the victim when she was 14 years of 

age, a minor which was particularly reflected in the statement U/S. 164 Cr.P.C. 

made by the victim. As such, the Ld. JMFC, Bilasipara hold that the offence 

perpetrated by the accused on the victim girl of 14 years of age comes within 
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the purview of the definition S. 375 IPC which is triable by Court of Sessions. 

Therefore, the Ld. JMFC. Bilasipara committed the case to the Court of 

Sessions, Dhubri with all the relevant documents.   

 

1.  Facts of the Case:  The prosecution case initiated on the basis of a 

complaint lodged by one Fulu Bibi (P.W. 1), the Complainant on 30.10.04 

before the Court of Ld. SDJM (M), Bilasipara stating that the accused had 

illegally committed sexual intercourse to her minor daughter (P.W.2) of 14 

years of age by way of cheating and making false promise to marry her. When 

the daughter of the complainant became pregnant, the complainant 

approached the accused to marry her daughter, but he denied marrying the 

victim rather suggesting the mother of the victim to do abortion of her 

daughter. The accused denied marrying the victim despite being suggested to 

marry the victim on the village meeting. So, the complaint against the accused 

was lodged and, accordingly, formal FIR was registered vide Chapar P.S. Case 

no. 182/2004 dtd. 10.11.04 against the accused person. 

 

2.  That after formal registration of the FIR against the accused person, 

police started investigation. During investigation, police recorded statement of 

witnesses and the victim made statement u/S. 164 Cr. P.C. who disclosed that 

during the time of occurrence of the incident, she was 14 years of age. As the 

victim belongs to a poor family, she used to work in the house of the accused 

who is her neighbour. One fine day, the accused committed sexual intercourse 

forcefully with the victim against her wish when there was no other person in 

his house. When the victim raised objection the accused told the victim that he 

loves her and also promised to marry her. On the basis of this assurance, the 

accused committed sexual intercourse with the victim for several days. The 

victim became pregnant. After coming to know of the pregnancy, the guardian 

of the victim requested the accused to marry the victim girl. But, the accused 

refused to do so. The village meeting also proved to be futile. After completion 

of the investigation, investigating authority submitted the charge-sheet on 

28.4.05 against the accused person u/S. 120(B)/420/493 IPC. However, the 

charge was framed against the accused U/S. 417/354 IPC by the Ld. JMFC 1
st

 

Class, Bilasipara vide its Order dtd. 8.5.08.  

 

3.  But, after completion of the evidence & argument, on the day of 

pronouncing the Judgment i.e. 18.7.2009; the Ld. Judicial Magistrate 1
st

 Class, 
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Bilasipara, after appreciating the evidence of PWs, found that the accused 

perpetrated the offence against the victim when she was 14 years of age. As 

such, the Ld. JMFC, Bilasipara hold that the offence perpetrated by the accused 

comes within the purview of S. 375 IPC which is triable by Court of Sessions. 

Therefore, the Ld. JMFC. Bilasipara committed the case to the Court of 

Sessions, Dhubri with all the documents. Accordingly, charge was again framed 

U/S. 376/417 IPC against the accused. Hence, the present trial started. 

 

4.  That during trial of the case, the prosecution has examined only 10 nos. 

of witnesses. The accused was examined U/S. 313 Cr. P.C. He denied 

completely and declined to adduce any evidences on his behalf as DW.   

 

After hearing of the argument of the Prosecution and the Defence, this 

Court likes to frame the Points for Determination of the case as hereunder:  

5.  Points for Determination: 

   (a) Whether the Victim during occurrence of the incident was under the 

age of 16 years?  

 (b) Whether the accused has committed rape on the victim as defined 

under S. 375 IPC 

 

6.  DECISIONS AND REASONS THEREOF: 

 

I have heard the Ld. Addl. P.P. for the State and Ld. Defence Counsel 

appearing for the accused persons. During trial the prosecution has examined 

the Complainant as PW-1 (mother of the victim), the Victim Girl as PW-2, Minu 

Bibi as PW-3, Noorjahan Bewa as PW-3, Mojrul Haque as PW-5, Kulsum Bibi as 

PW-6, Aleya Bibi as PW-7, Sahabuddin as PW-8, yakub ali as PW-9, Dr. T.K. 

Bhowmik as PW-10 and the I/O Jatindra Nath Debsarma. 

 

(a) PW-1 the Complainant has deposed in her examination-in-chief that the 

Victim is her daughter. The incident occurred in 2004. Her daughter used to 

work as maid in the house of the accused. She came to know from one Kulsum 

Bibi and also from her daughter that her daughter became pregnant due to 

sexual intercourse with the accused. But, since the accused denied the 

incident, she lodged case against him. PW 1 deposed that at the time of the 

incident, her daughter was 14 years old studying at Class VIII. Her daughter had 
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given birth to a child but the child died after birth. PW 1 made statement U/S. 

164 Cr.P.C. (Ext. 2) wherein she had deposed the same incident. 

 

In her cross examination she denied the suggestion that her daughter 

was 19/20 years old at the time of the incident. But she did not produce any 

school certificate of age for the victim. She came to know about the pregnancy 

of her daughter from her niece-in-law Kulsum Bibi. She further denied the 

suggestion that the accused did not rape her. Her daughter used to work in the 

house of the accused. The proposal of marriage between the victim and the 

accused was also refused by the accused and his family. The PW 1 was 

examined-in-chief & cross on 11.12.09. But, she was again re-cross examined 

on 18.9.12, almost after 3 years from her first examination. In her said re-cross 

examination, she stated that she lodged the case against the accused on the 

advice of the village head because the marriage of the accused was fixed with 

other girl. She now stated that there was no illicit relation between the accused 

and her daughter. She stated that she has no objection in the release of the 

accused as the dispute between them was settled.        

 

(b)  PW 2, the Victim deposed in her examination-in-chief that at the relevant 

time of the incident her age was 14 years studying at class VIII. She used to go 

to the house of the accused for doing household works. One fine day the 

accused, by threatening her to kill, had committed sexual intercourse with her 

forcefully and without her consent. Thereafter, the accused had sexual 

intercourse with her for several days and asked her not to tell about the 

incident to anyone making promise to marry her. She told her pregnancy to her 

relative Kulsum Bibi who later on told others about the incident. The accused 

denied the incident in the village meeting. PW 2 further deposed that she made 

statement U/S. 164 Cr.P.C. (Ext. 1) wherein she had deposed the same incident. 

She had given birth to a son but the child died after birth. 

 

In her cross examination she stated that she did not produce any school 

certificate of her age. She denied the suggestion that at the time of the incident 

she was 18/19 years old. The accused promised her to marry. The victim stated 

in her cross that the child was born at home. The PW 2 was examined in-chief 

& cross on 11.12.09. But, she was again re-cross examined on 20.11.12, almost 

after 3 years from her first examination. In her re-cross examination she stated 

that her mother lodged the case against the accused because the marriage of 

the accused was fixed with other girl. She now stated that there was no illicit 

relation between the accused and her. She stated that she has no objection in 

the release of the accused.        
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Both the re-cross examinations of PW 1 & PW 2 are to be expunged as 

the same were done almost after three years from the date of their 

examination-in-chief & cross. The re-cross examination of these two witnesses 

lacks credibility. 

   

(c)  P.W. 3 Minu Bibi who is the wife of the village head deposed in her chief 

examination that there was affairs between the accused and the victim. The 

victim became pregnant. A meeting was also held for this issue. But, the 

accused denied the incident. In her cross examination she stated that she did 

not know the incident directly as she was told by others.  

 

(d) PW 4 Noorjahan Bewa deposed in her examination-in-chief that the 

victim became pregnant by the accused. In the village meeting the accused 

denied the commission of the incident. In her cross she stated that she did not 

see the incident. 

 

(e) PW 5 Mojrul Haque deposed in examination-in-chief that the Victim told 

him that she became pregnant by the accused. In the village meeting also the 

victim told about the occurrence of the incident but the accused had denied 

the incident. In cross, the witness denied the suggestion that the victim did not 

tell him that she became pregnant by the accused.  

 

(f) P.W. 6 Kulsum Bibi deposed in examination-in-chief that the victim told 

her that she was pregnant. At that time one Minu Bibi and Aleya Bibi was also 

with her. The victim told her that the accused committed sexual intercourse by 

giving assurance to marry her. The accused denied the commission of the 

offence in the village meeting. Hence the case was lodged.  

 

(g) P.W. 7 Aleya Bibi deposed in her examination-in-chief that the victim 

became pregnant by having love with the accused. In her cross she stated that 

she got to know the incident from Kulsum Bibi. 

 

(h) P.W. 8 Sahabuddin deposed in her examination-in-chief that he got to 

know that the victim became pregnant by the accused. The village meeting was 

also held wherein the accused denied the incident. In his cross he stated that 

he was present in the village meeting and the accused was not found guilty in 

the meeting. But, the accused denied the allegation of commission of the 

incident in the village meeting. 
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(i) P.W. 9 Yakub Ali deposed in her examination-in-chief that the village 

meeting was held for the victim and he was present in the said meeting 

wherein the victim told that she became pregnant by the accused but, the 

accused denied the incident. In cross, the witness deposed that they did not 

find the accused guilty in the meeting.  

 

(j) P.W. 10 Dr. T. K. Bhowmik deposed in her examination-in-chief that on 

16.11.04, he examined the victim. He found the victim having 20 weeks of 

pregnancy in his examination. He also found that the victim was below the 18 

years of age in radiological test. He exhibited the Medical Report as Ext. 3 and 

Smear Report as Ext. 4. In his cross, he stated that there were no spermatozoa 

on the day of examination.         

 

(k) P.W. Jatindra Nath Deb Sarma (mistakenly noted earlier as ‘PW 6’ in the 

form of deposition) deposed examination-in-chief on 4.9.12. He deposed that 

on 10.11.04 he was in Chapar P.S. as Attached Officer and on that day he was 

endorsed with the case. Accordingly, he made the sketch map of the place of 

occurrence, recorded the statements of witnesses and sent the victim for 

medical examination. PW 1 had filed the ejahar. The accused was absconding. 

He submitted the charge-sheet (Ext. 5) against the accused U/S. 

120(B)/420/493 IPC. He also collected the Medical Report (Ext. 3). Ext. 4 is the 

Ejahar. In his cross examination also, he stated that he had filed the charge-

sheet U/S. 120(B)/420/493 IPC.   

 

7. The Ld. Counsel for the accused has submitted that the victim had 

consensual sex with the accused. He submits that during the occurrence of the 

incident, the victim was a matured girl above sixteen years of age.  

 

8. While appreciating the evidences I would like to discuss the evidence of 

the PW 10, the doctor, who performed medical examination of the victim. This 

witness clearly opined that the victim was below 18 years in radiological 

examination. She was found to have been 20 weeks of pregnancy at the time of 

medical examination. But, no spermatozoa were seen at the time of 

examination of the victim, since the victim was examined much later from the 

occurrence of the incident. Therefore, finding of any positive result in the 

Spermatozoa Examination was not possible. In consequence, the doctor could 

not form an opinion whether the victim was raped or not.  

 

9. As regards age of the victim, the doctor opined that the victim was below 

18 years in radiological examination on 16.11.04. Therefore, the victim cannot 
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be said to be above 16 years or below 16 years. In such situation, the oral 

evidence is quite reliable in respect of age of the victim. In the instant case, the 

Complainant (PW 1) empathically states that the age of her victim daughter 

was 14 years who was studying in lass VIII during the occurrence of the 

incident. The Victim (PW 2) has also reiterated the same in respect of her age. 

Therefore, it is established that the victim was below 16 years at the time of 

the occurrence of the incident.   

 

10.  Before coming into force of The Criminal Law (Amendment) Act, 2013; 

Clause Sixthly of S. 375 IPC postulates sexual intercourse with a girl not related 

as wife below 16 years is an offence of rape; no matter whether the victim girl 

consented or not consented to such sexual intercourse. When the victim girl is 

below 16 years, her consent is immaterial. When the victim girl is below 16, 

even if the girl not modest or is a willing party or even if she invites the accused 

to have sexual intercourse with her, the act of sexual intercourse would still be 

an offence. In the instant case, it is established that the accused first started to 

have sexual intercourse with the victim girl forcefully, without her consent and, 

thereafter, used to continue to do so for several days making false promise to 

marry her by deceitfully submitting her to sexual intercourse for which the 

victim became pregnant and had given birth to a child later on.  But, there is a 

subtle difference between willingness/consent and submission. Every consent 

involves a submission but the converse does not follow and a mere act of 

submission does not involve consent. Hence, from the evidences it is seen that 

the accused has undoubtedly committed sexual intercourse with the victim as 

defined under Clause Sixthly of S. 375 of IPC.         

 

11. Having regards to the aforesaid oral and documentary evidences, I am of 

the view that the prosecution has established the case U/S. 376/417 IPC against 

the accused Moinul Haque beyond all reasonable doubt. Accordingly, I have 

found him guilty.  

 

12. After finding him guilty on the aforesaid sections, I have heard the 

accused on the question of sentence. The accused person pleaded innocence. 

After hearing on sentence, the accused Moinul Haque is convicted U/S. 376 (1) 

IPC and sentenced to undergo rigorous imprisonment of ten years and fine of 

Rs. 5000/- in default to undergo rigorous imprisonment of one year. He is also 

convicted u/s. 417 IPC and sentence to undergo Simple Imprisonment of 1 year. 

Both the sentences would run concurrently. The period of detention already 

undergone by the accused during investigation and trial shall be set off against 
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the period of imprisonment imposed on him. Free copy of the Judgment shall 

be provided to him.  

 

13. In the instant case, the victim deserves compensation u/s. 357-A of 

Cr.P.C. who has suffered loss or injury as result of the crime. The District Legal 

Service Authority, Dhubri shall decide the quantum of compensation to be 

awarded under sub section (1) of S. 357-A Cr.P.C. of the Victim Compensation 

Scheme. Free copy of the Judgment shall be provided to the District Legal 

Service Authority, Dhubri for this purpose.  

 

Further, a copy of the Judgment is also to be furnished to District 

Magistrate, Dhubri.   

 

     The Judgment is pronounced in open court. 

 

       Given under my hand & seal of the Court on this the 23
rd

 day of 

September, 2013 at Bilasipara Circuit Court, Bilasipara, Dhubri. 

 

 

 

Addl. Sessions Judge 

Bilasipara, Dhubri  
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IN THE COURT OF ADDL. SESSIONS JUDGE   : :   DHUBRI,   AT  BILASIPARA 

Sessions Case No. 90/09 

 

Question on sentence of the Accused Person:- 

 

Q. 1: In this case, you are found guilty of committing offence U/S. 376 (1) IPC 

which is punishable with imprisonment of either description for a term 

which may extend to ten years and shall also be liable to fine. What do 

you say on the sentence? 

 

Ans.:   I am still innocent. I have not committed any offence.  

 

Q. 2: In this case, you are found guilty of committing offence U/S. 417 IPC 

which is punishable with imprisonment of either description for a term 

which may extend to one year or shall also be liable to fine or with both. 

What do you say on the sentence? 

 

Ans.:   I am still innocent. I have not committed any offence.  

 

 

Addl. Sessions Judge 

Bilasipara, Dhubri 
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Appendix: 

Prosecution Witnesses:- 

 

P.W. 1   =   Complainant 

P.W. 2   =   Victim 

P.W. 3   =   Minu Bibi 

P. W. 4   =   Noojahan Bewa 

P.W. 5   =   Mojrul Haque 

P.W. 6   =   Kulsum Bibi 

P.W. 7   =   Aleya Bibi 

P.W. 8   =   Sahabuddin 

P.W. 9   =   Yakub Ali 

P.W. 10   =   Dr. T.K. Bhowmik 

P.W. 11   =   Jatindra Nath deb Sarma (mistakenly noted as P.W. 6) 

 

Defence Witnesses:  Nil 

 

Prosecution Exhibits: 

Ext. 1   =   Statement U/S. 164 Cr. P.C. of Victim 

Ext. 2   =   Statement U/S. 164 Cr. P.C. of Complainant 

Ext. 3   =   Medical Report 

Ext. 4   =   Ejahar  

Ext. 5   =   Charge-sheet 

 

Addl. Sessions Judge 

  

Bilasipara, Dhubri  


