
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (THT) 11 of 2009 
 

State of Assam 
-Vrs- 

                                   1. Md. Islam Sheikh @ Nur Salam 
                                   2. Md. Nur Mohammed 
                                   3. Mustt. Hamida Bibi 
                                                              ……Accused persons 
 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution -----  Md. J. Bari Sarkar, APP 
For the defence ----------  Md. A. Hussain 
 
Evidence recorded on   :  01.6.11, 11.12.12 & 09.5.13 
Argument heard on       :  26.8.13 
Judgment delivered on  :  09.9.13 
Penal law involved        :  u/s 447/323 IPC 
 
 
 

J U D G M E N T 
 

                               1. A complaint was lodged on 09.4.09 by one Mustt. Rokiya 
Bibi to the effect that on 12.3.09 at about 01-30 PM the accused persons en 
bloc came to set fire on her house being armed with deadly weapons. They, 
however, changed their mind and instead demolished the house and, on 
objection raised by the complainant & her husband, assaulted & abused them 
outraging her modesty. The accused persons took away some articles too. 
                        2. The complaint was forwarded u/s 156(3) CrPC and the 
police, after investigation, submitted Charge-sheet against the above-named 
accused persons. On their appearance before the Court in response to the 
summons issued, the particulars of the offences punishable u/s 447/323 IPC 
were explained to them by my learned predecessor, after supplying copies 
u/s 207 Cr.P.C, to which the accused persons pleaded not guilty, as the order 
dated 21.10.10 shows.  
                        3. During trial, prosecution examined six witnesses including 
the alleged victims and, at that stage, I closed further evidence for the 
prosecution for the reasons stated in the order dated 20.8.13. The accused 
persons were then examined u/s 313 CrPC ; they denied the allegations. 
They have been apprised of their right to adduce evidence in their defence 
but they declined to do so. I have heard the argument of both sides at length.  
                       4. The Points for Determination in this case are : 
                      (i) whether on 12.3.09 at about 01-30 PM the accused persons 
entered the homestead of the complainant (now informant) located in 
Oskiguri to commit the following offence or any other offence and thereby 
committed an offence punishable u/s 447 IPC ; 
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                     (ii) whether on the same date, time & place the accused persons 
voluntarily caused hurt to the informant and/or her husband and thereby 
committed an offence punishable u/s 323 IPC ; 
                           And, if so, what punishment the accused persons deserve. I 
may note here that the offences were explained to the accused persons by my 
learned predecessor not with the aid of Sec.34 IPC. However, as observed by 
the Hon’ble Supreme Court in Ramji Singh & Another -Vrs- State of Bihar 
[reported in MANU/SC/0632/2001 = AIR 2001 SC 3853 = (2001)9 SCC 
528], the accused persons can be convicted with the aid of Sec.34 IPC even 
in absence of such charge if the proved facts & circumstances warrant so. 
                                                         
 
Decision & reasons therefor : 
 
                      5. PW-1 Mustt. Rokiya Bibi is the informant in this case. She 
deposed to the effect that about two years before the date (01.6.11) of her 
evidence at 01-00/01-30 PM the accused persons came to her house being 
armed with lathi and assaulted her badly. Her husband (PW-2) came at that 
juncture whereupon the accused persons assaulted him too. PW-1 then took 
medical treatment and lodged an Ejahar. Since nothing was done in 
pursuance to the Ejahar, she filed this complaint (Ext.1). During cross-
examination, PW-1 denied the suggestion that she had filed this case about 
one month after the occurrence. 
                      6. PW-2 Md. Sakat Ali, the husband of PW-1, is the other 
alleged victim. He testified that he constructed a house over the land which 
he had inherited from his father. One day about two years before the date 
(01.6.11) of his evidence at about 01-00 PM he returned from his field on 
receipt of a telephonic information and saw the house damaged/dismantled. 
His wife (PW-1) had a fracture of her leg which was caused by accused Nur 
Salam, as she reported to PW-2. On query, the accused persons told PW-2 
that he was not entitled to construct the house over there. Accused Nur 
Salam (@ Islam Sheikh) then caught him by the neck and accused Nur 
Mohammed assaulted him. PW-1&2 thereafter went to the PS and thence for 
medical treatment. Since nothing was done by police, PW-1 lodged this 
complaint. PW-2 added that the case was filed when no settlement had been 
reached at a village-bichar. He stated during cross-examination that he had 
not seen the occurrence. 
                     7. PW-3 Mustt. Anjuma Bibi deposed to the effect the 
complainant (PW-1) had a house over the land of her father. One day about 
two years before the date (01.6.11) of her evidence at about 01-30 PM the 
accused persons broke the house and assaulted PW-1 with lathi causing 
fracture of her leg. Her husband (PW-2) came at that time and he was also 
assaulted by the accused persons. PW-3 added that her house was situated 
near the place of the occurrence and she saw the entire occurrence. She 
denied the suggestion of the defence that she had not stated about the assault 
& house-breaking u/s 161 CrPC. 
                     8. PW-4 Md. Jamsher Ali & PW-6 Amir Ali expressed almost 
total ignorance of the alleged offences. PW-5 Mustt. Fatema Bibi testified  
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that one day 3/4 years before the date (09.5.13) of her evidence at about 12-
00 noon, when the informant (PW-1) was constructing a house, the accused 
persons raised objections to it which led to a quarrel between both sides. 
Accused Nur then beat PW-1 with a piece of bamboo in presence of PW-5 
for which the victim had to be taken to the hospital. PW-5 deposed during 
cross-examination that police did not record her statement and that she had 
no speaking terms with the accused persons though they are her brothers. 
She also disclosed that the disputed land is the ancestral property of the 
accused persons. 
                    9. PW-1 deposed that the accused persons assaulted her and her 
husband (PW-2) too. She nowhere stated in her evidence that they 
demolished her house, which is the genesis of the original prosecution-case. 
PW-2, however, claimed to have seen his house broken (supported by PW-3 
and not supported by PW-5) and testified further that he was beaten up by 
accused Nur Mohammed with the assistance of accused Nur Salam. But 
during cross-examination PW-2 stated that he had not seen the occurrence at 
all. Though PW-3 supported the allegation of assault on PW-2, PW-5 is 
totally silent about it. I may reiterate here that PW-4&6 have not supported 
the prosecution-case at all. 
                   10. The instant complaint was lodged about one month after the 
alleged occurrence. PW-1 claimed that she had lodged an Ejahar prior to the 
instant complaint and that she had to file the complaint since police did not 
do anything in pursuance of her earlier Ejahar. But in the complaint, which 
PW-1 proved as Ext.1, she nowhere stated to have lodged any Ejahar earlier, 
rather tried to explain the delay in filing the complaint by stating that some 
elderly persons took time to do something against the accused person and 
failed to do so. Therefore, the claim of the prior Ejahar is ex facie false. It 
may be noted here that the prosecution has not examined any of those 
“elderly persons” in this case.  
                    11. PW-2 claimed that he had inherited the concerned land from 
his father. But PW-3 stated that the land actually belonged to PW-1 which 
she got from her mother. PW-5, the sister of the accused persons, rather 
stated despite being inimical to them that it was their ancestral land and, 
hence, the question of criminal trespass on their part into it does not arise in 
my considered opinion. Rather it supplies reasons for them to act in exercise 
of their right of private defence of the property. 
                   12. Situated thus, I acquit the accused persons of the offences 
punishable u/s 447/323 IPC and direct that they be set at liberty forthwith. 
Their bail-bonds shall stand discharged on expiry of six months from today, 
vide. the spirit of Sec.437-A CrPC.  
 
Dictated & corrected by me and given under my hand and seal of the Court 
on this 09th Day of the Month of September in the Year 2013. 
  
 
                                                                       Addl. Chief Judicial Magistrate, 
                                                                                     Dhubri : Assam 


