
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (DBB) 150 of 1996 
 

State of Assam 
-Vrs- 

                                                 1. Shri Gautam Dey 
                                                 2. Smti Rinku Das  
                                                                   …....Accused Persons 
 
 
Present : Shri S. Datta, AJS 
 
 
Learned Advocates appeared : 
For the prosecution ----- Md. J. Bari Sarkar, APP 
For the defence ---------- Shri  
 
Evidence recorded on  :  14.02.13 & 02.3.13 
Argument heard on      :  03.9.13 
Judgment delivered on :  16.9.13 
Penal law involved       :  u/s 406/34 IPC 
 
 
 

J U D G M E N T 
 
                       1. An Ejahar was lodged on 19.9.96 with the Dhubri PS by one Shri 
Sumanta Kumar Dey to the effect that on 09.9.96 at about 3-50 O’ Clock the 
above-named accused persons alongwith two others namely Shri Bappi Ghosh & 
Shri Bikash Roy, all of whom were lodging in the Tripti Hotel, Dhubri, took his 
vehicle (a white colour Maruti Van bearing the Regn. No. AS-17-0090) for a trip 
to Kochbihar for some medical treatment. The vehicle was driven by his driver 
namely Safur. Since the vehicle as well the driver did not return after a 
considerable period, the informant made a detailed search for them. On 18.9.96 
he was shown a photograph of the dead-body which was recovered by the 
Ghoskadanga PS (Kochbihar) on 10.9.96. The informant identified the 
photograph as that of his said driver Safur. Police, however, had already 
registered a case over the matter u/s 302/201 IPC vide. Ghoskadanga PS Case 
No.44/96. The above-named four persons were arrested in that case and the 
informant saw them in the Patwali PS. The informant now alleged that those four 
persons fraudulently took away his vehicle from Dhubri. Hence this Ejahar here. 
                       2. Police, after investigation, submitted charge-sheet against all the 
four accused persons. The attendance of accused Shri Bappi Ghosh & Shri Bikash 
Roy could not be procured despite resorting to W/A & P/A and, hence, the case 
has been filed against them vide. orders dated 19.6.06 & 17.6.11 passed by my 
learned predecessors. On appearance of the present two accused persons namely 
Shri Gautam Dey & Smti Rinku Das before the Court, a charges u/s 406 IPC was 
framed against and read over & explained to them by my learned predecessor, 
after supplying the copies u/s 207 CrPC and hearing both sides, to which both of 
them pleaded not guilty & claimed to be tried, as the order dated 21.12.12 shows. 
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                        3. During trial, the prosecution examined three witnesses including 
the informant and the incriminating materials so brought into the evidence on 
records were put to the accused persons u/s 313 CrPC ; they denied the 
allegations and declined to adduce any evidence. I have heard the argument of 
both sides at length. 
                        4. The sole Point for Determination for this judgment is whether 
on 09.9.96 at about 3-50 O’ Clock the present two accused persons namely Shri 
Gautam Dey & Smti Rinku Das were entrusted with the Maruti Van (Regn. No. 
AS-17-0090) of the informant and, if so, whether they misappropriated the 
vehicle or converted it to their own use (beyond the terms of the hire-agreement), 
in furtherance of their common intention shared with the other two accused 
persons also, and thus committed an offence punishable u/s 406/34 IPC and, if so, 
what punishment the accused persons deserve. 
 
Decision & reasons therefor : 
  
                      6. PW-2 Shri Sumanta Kr. Dey is the informant in this case. He 
deposed to the effect that he sent his vehicle (Maruti Van under Regn. No. AS-
17-0090) to the garage for repairing. At that time one man required the vehicle for 
taking it to Cochbihar for seeing an ailing woman. PW-1 allowed him and, after a 
few days, learnt about recovery of a dead-body in Ghoskadanga (west Bengal). 
He went to the Ghoskadanga PS and identified a photograph of his driver namely 
Safur. Next day PW-1 came to know that two persons had been arrested in 
Bhutan/Joygaon by Cochbihar-police in connection with the theft of another 
vehicle. PW-1 then rushed to the Cochbihar PS and found the boy in the lock-up 
who had required the vehicle from him. His name was Bappi or Bappa (perhaps 
accused Shri Bappi Ghosh against whom the case has already been filed, as noted 
hereinbefore). PW-2 also found the girl in the lock-up who allegedly was 
accompanying said Bappi/Bappa at the time of hiring the vehicle. PW-1 added 
that police seized the documents of his vehicle. He proved his Ejahar as Ext.1. 
During cross-examination PW-2 stated inter alia that he did not know the man 
who hired the vehicle. 
                      7. PW-1 Shri Gopal Ch. Ghosh testified that in the year 2006 four 
persons including a woman stayed in his hotel styled “Tripti Hotel”. They vacated 
the room at 3-00/3-30 PM and went to Cochbihar hiring the Maruti Van of the 
informant (PW-2). PW-1 later heard that the vehicle had been stolen and 
subsequently recovered by police from Jalpaigudi. He stated clearly that he did 
not know any of the accused persons. He also stated that he did not know who 
hired the vehicle and from whom. 
                      8. PW-3 Md. Afjal Hussain is a cousin of deceased Safur. He 
deposed inter alia that in the year 2006 the deceased was a driver of the Maruti 
Van of the informant (PW-2). One day in that year some outsiders staying in a 
hotel took the vehicle to Cochbihar for someone’s medical treatment. There was 
no information of the vehicle for 2/3 days thereafter and, on the fourth day, PW-3 
went to Cochbihar in the company of PW-2 in search of the vehicle. When they 
were having meal in a hotel at Nishiganj, the hotel-owner told them that 
Ghoskadanga-police had recovered a dead-body and, hence, they might approach 
the Ghoskadanga PS. PW-3 then went to the Ghoskadanga PS whereupon police 
showed him a photograph of a dead-body. PW-3 identified the photograph as one  
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of his cousin Sabur. PW-3 informed the matter to PW-2 whereupon the latter 
instituted a case. PW-3 later saw two men & a woman at the Dhubri PS and learnt 
from PW-1&2 that the accused persons had hired the concerned vehicle. I may 
note here that the cross-examination of PW-3 was reserved by the defence but the 
prosecution later declined to adduce further evidence vide. order dated 24.7.13. 
                      9. Clearly enough, there is no admissible evidence on records to 
show that it were the present two accused persons who hired the vehicle or 
accompanied the hirer/s at the relevant time. Though PW-3 claimed to have learnt 
from PW-1&2 that the accused persons had hired the vehicle, PW-1&2 
themselves testified clearly that they did not know the present two accused 
persons or the person/s who hired the vehicle. Therefore, the claim of PW-3 can 
be taken to be false even without the test of cross-examination. Moreover, it is the 
admitted case of the prosecution that the vehicle was in fact entrusted with the 
deceased driver Sabur and not with those passengers/hirers. There is also no 
evidence that the vehicle was recovered from the custody of the present two 
accused persons or on being led by them u/s 27 of the Evidence Act or that they 
misappropriated the vehicle or converted it to their own use. 
                   10. Situated thus, I acquit the present two accused persons namely 
Shri Gautam Dey & Smti Rinku Das of the charge u/s 406/34 IPC and direct that 
they be set at liberty forthwith. Their bail-bonds shall stand discharged on expiry 
of six months from today vide. the spirit of the provisions u/s 437-A CrPC. The 
seized vehicle/documents etc. shall be preserved for trial of the other two 
(absconding) accused persons namely Shri Bappi Ghosh & Shri Bikash Roy.  
 
Dictated & corrected by me and given under my hand and seal of the Court on 
this 16th Day of the Month of September in the Year 2013.   
 
, 
                                                                              Addl. Chief Judicial Magistrate, 
                                                                                            Dhubri : Assam                                            
  
                                                     


