
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (GKJ) 628 of 2008 
 

State of Assam 
-Vrs- 

                                             1. Md. Alauddin Ali 
                                             2. Md. Aminur Ali 
                                             3. Md. Aynul Ali 
                                             4. Md. Majibul Ali 
                                             5. Mustt. Momina Bibi 
                                             6. Md. Jahan Ali 
                                             7. Md. Mohammad Ali 
                                             8. Md. Mannan Ali 
                                             9. Md. Siddeque Sheikh 
                                           10. Md. Sattar Ali 
                                           11. Md. Nurul Sheikh 
                                                              ……Accused persons 
 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution -----  Md. J. Bari Sarkar, APP 
For the defence ----------  Md. A. R. Ahmed 
 
Evidence recorded on   :  31.8.12 & 05.12.12  
Argument heard on       :  12.8.13 
Judgment delivered on  :  10.9.13 
Penal law involved        :  u/s 447/379/34 IPC 
 
 
 

J U D G M E N T 
 

                               1. The prosecution-case in brief, as I gather from the Ejahar, is that 
on 11.12.08 at 5-00/6-00 AM the accused persons cut away paddy worth 
Rs.3000/- from one Bigha out of the 4.5 Bighas of the ancestral land of the 
informant Shri Rajkumar Saha (described in the schedule to the Ejahar). 
                       2. Police, after investigation, submitted Final Report which was not 
accepted by the Court. Cognizance was taken of the offences punishable u/s 
447/379 IPC against the above-named accused persons on the basis of the 
materials available in the Case Diary and, on their appearance before the Court in 
response to the summons issued, a charge u/s 447/379/34 IPC was framed against 
and read over & explained to them by my learned predecessor, after supplying 
copies u/s 207 CrPC and hearing both sides, to which the accused persons 
pleaded not guilty and claimed to be tried, as the order dated 20.01.11 shows. 
During trial, prosecution examined three witnesses including the informant and, 
at that stage, further evidence for the prosecution was closed vide. the order dated 
05.12.12 passed by my learned predecessor (no Revision has been preferred 
against that order). The accused persons were then examined u/s 313 CrPC ; they 
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denied the allegations. They have been apprised of their right to adduce evidence 
in their defence but they declined to do so. I then heard the argument of both sides 
and fixed the next date for judgment. But during preparation of the judgment, I 
found that the Form of Charge on records has been left almost blank, perhaps by 
inadvertence. The CR, however, shows that both the parties have been given 
enough opportunity to adduce evidence and to cross-examine witnesses on the 
point of the said penal Sections of Law and they did so in details. Therefore, I 
find no reason why the parties should feel misled or otherwise prejudiced by the 
aforesaid error/omission (vide.Sec.215 CrPC). One may refer to the spirit of the 
decision of the Hon’ble Supreme Court in Prithipal Singh etc. -Vrs- State of 
Punjab etc. (Para 25) reported in MANU/SC/1292/2011 in this regard. Still I have 
heard both sides afresh on the point of charge and framed charge under the same 
Sections of Law against the accused persons ; the charge has thereafter been read 
over & explained to the accused persons to which they pleaded not guilty and 
claimed to be tried. Both sides then submitted that they are not required to adduce 
fresh/additional evidence or further examine-in-chief or cross-examine or further 
cross-examine any of the witnesses on the point of the charge and I also find no 
necessity for proceeding u/s 217 CrPC since no charge has been “altered or 
added” as such. There being thus no change in the evidence, I find no occasion 
for fresh/further examination of the accused persons u/s 313 CrPC or for hearing 
fresh/further argument too.  
                       3. The Points for Determination in this case are : 
                      (i) whether on 11.12.08 at 5-00/6-00 AM accused persons, in 
furtherance of their common intention, entered the paddy-land of the informant 
Shri Rajkumar Saha located in Bagaldoba for stealing paddy and thereby 
committed an offence punishable u/s 447 IPC ; 
                     (ii) whether on the same date & time the accused persons, in 
furtherance of their common intention, stole away paddy worth Rs.3000/- from 
the aforesaid land and thereby committed an offence punishable u/s 379 IPC ; 
                            And, if so, what punishment the accused persons deserve.                                          
 
Decision & reasons therefor : 
 
                      4. PW-3 Shri Rajkumar Saha is the informant in this case. He 
deposed to the effect that one day in the year 2008 at 5-00/6-00 AM, when he 
went to his paddy-field alongwith one Gopal (PW-2), he saw the accused persons 
cutting paddy over there. He offered resistance but they took away paddy of about 
one Bigha out of the total land of 4.5 Bighas belonging to him. PW-1 then lodged 
Ejahar which he proved as Ext.1. He added that he had a previous dispute with 
the accused persons over the land ; he had even instituted a case pertaining to the 
matter in which an order was passed on 27.10.08 for sale of the paddy in 
pursuance to which PW-2 had cut & sold paddy from 3.5 Bighas of land and the 
paddy lying on the remaining part (one Bigha) of the land, which is the subject-
matter of the instant case, had not been harvested at that time since the same was 
not ripe till then. PW-1 admitted during cross-examination that the concerned 
land had been attached since the month of October, 2007, and that the accused 
persons cultivated the land. 
                      5. PW-2 Shri Tapan Kumar Paul @ Gopal testified that three/four 
years before the date (05.12.12) of his evidence at 5-00/5-30 AM he saw accused 
Alauddin cutting paddy. He added that the land belonged to PW-3 which was 
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attached by the Court and that he earlier cut paddy from 3.5 bighas out of the total 
land in presence of the i/c Agamoni OP and the green paddy of the remaining one 
Bigha was left there at that time. PW-2 admitted during cross-examination that 
there was a dispute between PW-3 & the accused persons over the land and that 
the accused persons had a house standing over there. 
                       6. PW-1 Shri Tarun Kr. Saha deposed to the effect that one day in 
the year 2004 at 5-00/6-00 AM he saw accused Alauddin & 10/12 others (though 
PW-1 named accused Ainul & Aminur also as his acquaintances, he has not 
stated specifically they were amongst those 10/12 people who accompanied 
accused Alauddin at the relevant time) cutting away paddy of about one Bigha of 
land from the paddy-land of PW-3. PW-1 added that PW-2, PW-3 & others were 
also present there at that time. He admitted during cross-examination that accused 
Alauddin had a dwelling house on the concerned land for about four years and he 
cultivated the land and that the land had been under attachment since 2007 by the 
order passed by an Executive Magistrate at Dhubri. 
                       7. PW-3 claimed that he went to the place of the occurrence in the 
company of PW-2 and saw all the accused persons cutting away paddy from his 
land. But PW-2 testified that it is accused Alauddin who alone cut away the 
paddy. PW-1 again deposed that the paddy was cut by accused Alauddin & 10/12 
others. This witness clearly knew the accused persons namely Ainul & Aminur 
but he did not implicate them specifically in the alleged theft. 
                       8. All the PWs admitted that there was a dispute between PW-3 & 
the accused persons over the concerned land and, under such circumstances, no 
offence of criminal trespass can be said to have made out beyond reasonable 
doubts, because, it is highly probable that the accused persons entered the land not 
to commit any offence or to annoy anybody (vide. Sec.441 IPC) but under a bona 
fide belief that they had a claim over the land [vide. Abdul Nur Laskar -Vrs- State 
of Assam, reported in 1985 CriLJ 1959 (Gauhati), cited by the defence], more so 
when it is an admitted position that the accused persons were in possession of the 
land by constructing a house over there (vide. cross-examination of PW-1&2) and 
they cultivated it themselves (vide. cross-examination of PW-1&3). These also 
negate the offence of theft, because, the allegation of taking the paddy 
‘dishonestly’ (vide. Sec.378 IPC read with Sec.24/23 IPC) is almost disproved by 
the fact that the paddy was cultivated by the accused persons themselves ; the 
admitted dispute between PW-3 & the accused persons over the land at least 
renders the accusation of dishonest taking highly doubtful. I respectfully agree 
with the learned defence lawyer that the ratio of the decision in Chandi Kumar 
Das Karmakar & Another -Vrs- Abanidhar Roy [reported in AIR 1965 SC 585 : 
1965 CriLJ 496] squarely applies to these facts in this context. 
                       9. Situated thus, I acquit the accused persons of the offences 
punishable u/s 447/379/34 IPC and direct that they be set at liberty forthwith. 
Their bail-bonds shall stand discharged on expiry of six months from today, vide. 
the spirit of Sec.437-A CrPC.  
 
Dictated & corrected by me and given under my hand and seal of the Court on 
this 10th Day of the Month of September in the Year 2013.  
 
                                                                             Addl. Chief Judicial Magistrate, 
                                                                                            Dhubri : Assam 


