
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (GKJ) 66 of 2007 
 

State of Assam 
-Vrs- 

                                              1. Mustt. Sumari Bewa 
                                              2. Md. Saheb Ali 
                                              3. Md. Fakir Chand 
                                              4. Md. Sabur Ali 
                                                                ………Accused persons 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution -----  Md. J. Bari Sarkar, APP 
For the defence ----------  Shri S. Sarkar 
 
Evidence recorded on   :  21.11.12, 10.12.12, 02.4.13, 02.5.13 & 22.8.13 
Argument heard on       :  09.9.13 
Judgment delivered on  :  23.9.13 
Penal law involved        :  u/s 447/294/354/323/34 IPC 
 
 
 

J U D G M E N T 
 
                         1. The prosecution-case in brief, as revealed from the ejahar is 
that on 22.02.07 at about 7-30 PM the above-named accused persons alongwith 
others entered the homestead of the informant Hamida Bewa being armed with 
dangerous weapons and abused her in filthy language. They then beat her 
daughter Nazma Khatun ; accused Sabur Ali caught hold of her other daughter 
Rabeya Khatun and accused Sumari caused burn-injury on her eye. As the 
informant appeared at the scene, the accused persons beat her en bloc and 
outraged the modesty of her daughters. 
                         2. Police, after investigation, submitted Charge-sheet against the 
above-named four accused persons and, on their appearance before the Court, 
the particulars of the offences punishable u/s 447/294/354/323/34 IPC were 
explained to them by my learned predecessor, after supplying copies u/s 207 
CrPC, to which the accused persons pleaded not guilty, as the order dated 
30.7.12 shows. The prosecution examined six witness and one Court Witness 
has also been examined for the reasons stated in the order dated 10.6.13. The 
incriminating materials available in the evidence on records have been put to the 
accused persons u/s 313 CrPC ; they denied the allegations and declined to 
adduce any evidence. I have heard the argument of both sides at length. 
                        3. The Points for Determination in this case are : 
                       (i) whether on 22.02.07 at about 7-30 PM the accused persons 
entered the homestead of the informant located in Kanuri for committing the 
following offence/s in furtherance of their common intention and thus 
committed an offence punishable u/s 447 IPC ; 
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                        (ii) whether on/at the same date, time & place the accused 
persons assaulted or used criminal force on the informant and/or her daughters 
intending to outrage her modesty and thus committed an offence punishable u/s 
354/34 IPC ; 
                        (iii) whether on/at the same date, time & place the accused 
persons voluntarily caused hurt to the informant and/or her daughters in 
furtherance of their common intention and thus committed an offence 
punishable u/s 323/34 IPC ; 
                        (iv) whether on/at the same date & time the accused persons 
uttered any obscene word in any public place in furtherance of their common 
intention and thus committed an offence punishable u/s 294/34 IPC ; 
                               And, if so, what punishment the accused persons deserve. 
  
 
Decision & reasons therefor :  
 
                         4. PW-1 Mustt. Nazma Khatun deposed to the effect that 7-7½ 
years before the date (21.11.12) of her evidence at 7-00/8-00 PM, when she was 
discussing with her sister Mustt. Rabeya Khatun (CW-1) about her marriage, the 
accused persons laughed at them. She & her sister raised objection whereupon 
the accused persons came inside their house and beat them. Accused Sabur 
inflicted a lathi blow on her head causing a bleeding injury and accused Mustt. 
Sumari Bibi assaulted on the left eye of her sister Mustt. Rabeya Khatun by 
means of a burning ‘Moshal’ causing damage to her eyesight. PW-1 added that 
Rabeya continued to have a poor eyesight till the date of her (PW-1’s) evidence 
for which she had a sustained medical treatment. PW-1 stated during cross-
examination that at the time of the occurrence she went to the house of one 
Gulbanu (accused as per Ejahar but not charge-sheeted) to raise objection as 
aforesaid and some quarrel & a lot of scuffle took place there. She added that 
many people came at the time & place of the occurrence. 
                         5. PW-2 Mustt. Hamida Bewa, the informant in this case, 
testified that one night about six years before the date (21.11.12) of her evidence 
the accused persons quarreled with them over a discussion on marriage of her 
younger daughter Nazma (PW-1). After sometime, when her other daughter 
Rabeya was searching for her necklace which she had lost in course of the 
quarrel, accused Samari assaulted on her eye by means of a ‘Moshal’ and 
accused Sabur caused an injury on the head of PW-1. PW-2 stated during cross-
examination that she went to the house of Gulbanu to prevent accused Sumari 
from discussing the elopement of PW-1 and a quarrel took place over there. She 
stated further that none of her neighbours came at the time of the occurrence. 
                        6. PW-3 Md. Dilbar Ali deposed to the effect that one night 
six/seven years before the date (10.12.12) of his evidence that he heard a 
commotion near the house of Hamida (PW-2), went to the place and saw many 
persons assembled there. He also saw Rabeya searching for something. PW-4 
Md. Hafiz Uddin & PW-5 Md. Santahar Ali expressed their total ignorance of 
the alleged occurrence. PW-6 Shri Kanak Ch. Bharali, the I.O., testified about 
the details of his investigation and proved some peripheral omissions of the 
witnesses in respect of their statements u/s 161 CrPC. 

Contd….. 



Page-3 
 
 

                        7. CW-1 Mustt. Rabeya Khatun deposed to the effect that about 
eight years back one day about 6-00/7-00 PM, when she was discussing her 
sister’s marriage sitting in her house, accused Sumari abused her in filthy 
language, caught hold of her hair, dragged her over to the road and assaulted her 
; other accused persons caught hold of her and, when she was searching for her 
necklace lost in the melee, accused Sumari caused injury to her left eye with a 
flambeau.  
                         9. So far as the offences punishable u/s 294/34 IPC is concerned, 
it is the very prosecution-case that the occurrence took place in the house of the 
informant (or in the house of Gulbanu, as per evidence) and not in any “public 
place” which is an essential ingredient of the offence. In fact, none of the 
witnesses, except CW-1, have stated in their evidence that the accused persons 
uttered any filthy word. As regards the offence punishable u/s 354/34 IPC, there 
is absolutely nothing in the evidence on records to even wink that the accused 
persons made any sexual/indecent assault on PW-1, PW-2 or CW-1 which is the 
essence of this offence. 
                       10. PW-1 & CW-1 testified in their examination-in-chief that the 
accused persons went to their house and assaulted them in the given manner. But 
during cross-examination PW-1&2 clearly suggested that the occurrence 
initiated in the house of Gulbanu and the next stages followed uninterruptedly. It 
is not also their version that after the initial quarrel the accused persons 
chased/followed them upto their house/homestead. Therefore, the offence 
punishable u/s 447/34 IPC is not proved in this case beyond reasonable doubts, 
in my considered opinion. 
                       11. On the point of Sec.323/34 IPC, there is no specific allegation 
in the evidence of any of the witnesses that accused Md. Saheb Ali & Md. Fakir 
Chand caused hurt to any of them or did any obvert act from which it can be 
gathered that they shared common intention of causing any hurt voluntarily. The 
witnesses, so far as these two accused persons are concerned, made actually a 
blanket allegation of involvement in the occurrence which is too vague, in my 
considered opinion, to rope in them, particularly when there were other persons 
also who were cited originally (in the Ejahar) as the assailants. But as regards 
the other two accused persons, PW-1, PW-2 & CW-1 deposed almost in unison 
that accused Sumari hit CW-1 with a ‘Moshal’ causing injury in her eye ; PW-
1&2 corroborated also on the point that accused Sabur beat PW-1 with a lathi 
and PW-3 supported all these witnesses at least circumstantially by testifying 
that at the relevant time he heard a commotion near the house of PW-2, went to 
the place and saw many persons assembled there. The witnesses were subjected 
to detailed cross-examinations but nothing material on the point of Sec.323/34 
IPC could be elicited from them worth shaking their credence. It is true that PW-
1 disclosed during cross-examination that a lot of scuffle took place at the time 
of the occurrence. But that alone, in my considered opinion, does not suggest an 
accidental causing of hurt or an act of private defence even if it is agreed that the 
occurrence initiated in the house of said Gulbanu. There is no denying the fact 
that the assaults closely followed a quarrel but these two parts of the occurrence 
are quite distinct and separable in my considered opinion which would be 
evident from the fact that CW-1 was assaulted when she was searching for her 
necklace ; she ex facie was not involved in any altercation or scuffle at that time. 
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                       12. It is true that PW-4&5 Ali expressed their total ignorance of 
the alleged occurrence. But ignorance of some persons of a fact does not 
necessarily make the existence of the fact doubtful unless it is shown that those 
persons would invariably, at least be likely, to know the fact if it were really in 
existence. No such likelihood is gatherable from the evidence on records. 
Learned defence lawyer fell heavily on the non-seizure of the blood-stained 
cloth of PW-1 and also on the two days delay in forwarding the FIR. But these 
lapses on the part of the police does not at all belie the version of the injured 
witnesses in my considered opinion. 
                      13. Situated thus, I acquit all the accused persons of the offences 
punishable u/s 447/294/354/34 IPC and accused Md. Saheb Ali & Md. Fakir 
Chand of the offence punishable u/s 323/34 IPC too. I, however, convict 
accused Mustt. Sumari Bewa & Md. Sabur Ali for having committed an offence 
punishable u/s 323/34 IPC. The bail-bonds of the accused persons (including the 
convicts) shall stand discharged on expiry of six months from today, vide. the 
spirit of Sec.437-A CrPC.  
                      14. However, considering the old pendency of the case, the petty 
nature of the proved offence which was visibly committed without any 
premeditation and there being nothing on records to show that the convicts have 
any criminal antecedent, I, instead of sentencing them to any punishment, 
release them after due admonition u/s 3 of the Probation of Offenders Act, 1958, 
for ends of justice. I also direct the convicts u/s 5(1)(a) of the Act to pay a sum 
of Rs.250/- each to PW-1 & CW-1 (victims) towards compensation (i.e. 
Rs.1000/- in total). Given the facts & circumstances of the case and the nature of 
the injuries, I find no necessity for forwarding the victim Nazma (PW-1) for 
further compensation u/s 457-A CrPC. The victim Rabeya (CW-1) is, however, 
forwarded so, given the damage caused to her eyesight, as convincingly testified 
by her. 
 
 
Dictated & corrected by me and given under my hand and seal of the Court on 
this 11th Day of the Month of September in the Year 2013. 
  
 
                                                                            Addl. Chief Judicial Magistrate, 
                                                                                          Dhubri : Assam 


