
IN THE COURT OF THE SESSIONS JUDGE AT DHUBRI 
 

Session Case No.118/2009 
 

U/s. 302/34 I.P.C. 
G.R. Case No. (MKCR) 254/2008   

 
State of Assam   

 

- Vs – 
 

1. Md. Saha Alom 

2. Musstt. Hazara Bibi 

   

Committing Magistrate    :   Sri D. Saikia, Judicial Magistrate 1st Class, Dhubri   
 
Present  :    Sri A. Bhattacharyya, AJS 
       Sessions Judge, Dhubri 
 

Sri M. Zaman, Public Prosecutor for the State. 
Sri Abdul Latif, Advocate for defence. 
  
Date of Evidence    :   09-02-2010, 26-03-2010,  22-06-2010, 01-03-2011,18-12-2012  
    and 10-06-2013 
   
Date of Argument  : 26-08-2013 & 18-09-2013 
Date of Judgment  : 18-09-2013   

 

J U D G M E N T  

 

 Musstt. Abeda Bewa vide an ejahar dated 15-08-2008 states before 

Mankachar Police Station that a sum of Rs.26,000/- was payable to her son Md. Kasha 

Miah from the end of accused persons named above. On 15-08-2008 at about 3 p.m. her 

son Kasha Miah went to the house of the accused persons named above to get returned 

back the aforesaid amount of money and then accused persons named above stabbed her 

son whereby her son died instantaneously. 
 

2.  The Mankachar Police Station on registration of a case on the basis of the 

aforesaid ejahar took up the investigation and at the conclusion of the investigation laid the 

charge-sheet against the accused persons named above under section 302/34  of I.P.C.   
 

3.  After commitment and on the appearance of the accused persons named 

above before this Court the Charge U/s.302/34 I.P.C. is framed against the accused 

persons. The charge so framed is read over, explained and interpreted to the accused to 

which he pleaded not guilty.  
 

4.  During trial the prosecution side after examining as many as 11 (eleven) 

P.Ws. closed their side. Statements of the accused persons are recorded. I heard 

arguments of the case from both the parties. 
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5.  Now, the point for determination in this case will be as to whether the 

materials surfaced in the testimonies of the P.Ws are sufficient enough to record conviction 

of the accused persons U/s.302/34 I.P.C.  

 

DECISIONS AND REASDECISIONS AND REASDECISIONS AND REASDECISIONS AND REASONS THEREON.ONS THEREON.ONS THEREON.ONS THEREON.    

 

6.   Here in this case one Kasha Miah died and it is alleged that the accused 

persons named above killed the said person. The dead body of the deceased was in-

quested vide Ext-6. Thereafter, it was sent for postmortem examination vide dead body 

challan under Ext-1 and finally postmortem examination was conducted on the dead body 

vide Ext-2. 
 

7.  From the testimonies of P.W-10 Dr. S.M. Imdadullah, who conducted the 

Autopsy on the dead body of the deceased, it appears that the dead body bore following 

injuries: 

 

1. Cut injury over the vault of 6” X 1” size 

2. Cut injury 1” left to sagital suture of 4” X 1” size. 

3. There is a stab injury of 1” X ½“ size 1” above the right nipple on probing 

probe enters in chest cavity.  

4. In the chest 3
rd

 rib is found cut at middle on right  side. 

5. Right lung and pleura is collapsed. Right side of chest cavity is full of 

blood. 

 
8.  Now, it is to be ascertained as to whether the accused persons 
named above inflicted those injuries on the person of the deceased Kasha 
Miah or not? 
 

9.  To address the aforesaid question obviously meticulous perusal 
of the testimonies of P.Ws are necessary.  
 

10.  P.W-1   Musstt. Abeda Bewa being the informant of the case 
during trial and in her examination-in-chief states that since 2/3 years her 
son deceased Kacha Miah @ Anarul Islam was in the house of accused 
persons. Her son Kacha Miah on the date of incident was at the house of 
accused. On the date incident her son went to the house of accused 
persons and placed the demand of money. The quarrel took place between 
accused and the deceased. Then accused Saha Alom inflicted blow on the 
head of Kacha Miah with iron rod. Thereafter, the accused Hazara Bibi 
inflicted another blow on the back side of the head of Kacha Miah with an 
iron pipe. Kasha Miah fell down on the ground. Hazara Bibi also hit with 
pipe on the chest of Kacha Miah and he was found in a pool of blood. 
Thereafter, Kacha Miah expired therein. Subsequently, VDP personnel 
came and confined the accused persons in their house. She laid ejahar. 
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  During cross-examination she states that her son was residing 
in the house of the accused persons since last 20 years and her son was 
residing in the same compound of the accused persons. She was residing 
in the house of one Dola Miah of her village and at the time of incident she 
(P.W-1) was in the house of her brother Nurul Hoque and she was 
informed about the incident by her daughter-in-law Sahera Bhanu and after 
arrival at the place of occurrence she found 200 to 300 persons at the 
scene.  
 

From the testimonies of the P.W-1, it appears that she did not 
see the incident and she arrived at the place of occurrence after the 
incident. 
 

11.  P.W-2  Md. Safiul Hoque during trial and in his examination-in-
chief states that about 1 ½ years ago at about 3 / 3 ½ p.m. the incident had 
taken place. At the relevant point of time Abu Taleb informed him to visit 
the house of Saha Alom as his son-in-law Kacha Miah was killed by Shah 
Alom. Getting the aforesaid information, he (P.W-2) came to the house of 
Saha Alom and heard about the incident from people gathered at the scene 
and accused persons were also confined by the VDP personnel and he 
informed the matter to the police. He found the deceased in a pool of blood. 
Later on police came and took the accused persons and the dead body of 
the deceased. 
 

  During cross-examination the P.W-2 admitted that he did not 
disclose the story before the police during investigation to the effect that he 
was informed by Abu Taleb about the incident nor he was informed that 
accused had killed their son-in-law also the accused persons did not flee 
away. 
 

12.  P.W-3 Musstt. Sahera Bhanu being the wife of the deceased 
during trial and in her examination-in-chief states that deceased is her 
husband 1 ½ years ago the incident had taken place. It was the day of 
Friday and on the date of incident at about 8 a.m. the incident had taken 
place.  Since the dates of her marriage she was residing alongwith her 
husband at her parental home. While they were residing at the house of 
accused then they purchased a plot of land. On the date of incident her 
husband Kasha Miah wanted a sum of Rs.5000/- from her father, on being 
refused by her father to pay the aforesaid amount, quarrel took place. 
Thereafter, her father went to Mosque to offer Namaj. Thereafter, her 
husband returned from market and started to make noise in an intoxicated 
state. Thereafter, her husband sustained pain on his head, after dashing 
with the tube well. Further, she was declared hostile by the prosecution and 
was cross-examined in regard to her previous statements made before the 
police during investigation. 
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  From a close analysis of her testimonies, it is revealed that the 
P.W-3 being the wife of the deceased so also most material witness of the 
incident did not at all support the prosecution story rather she deposed that 
at the time of incident her husband was under intoxication and slipped 
nearing to the tube well and thereby sustained head injury and as well as 
he became fainted. Further, she had given clean chit to her father by 
stating that her father arrived at the scene after the death of her husband.  
During trial the aforesaid P.W clearly stated that her parents are no way 
responsible for the death of her husband.   
 

13.  P.W-4 Md. Asraful Hoque during trial and in his examination-in-
chief clearly stated that he cannot say as to who assaulted the deceased 
nor he can say as to the circumstances leading to the sustainment of the 
injuries by the deceased.  
 

14.  P.W-5 Md. Monor Jamal states during trial and in his-
examination-in-chief that 1 ½ years ago the incident had taken place. On 
the date of incident and hearing cries from the house of Saha Alom he went 
to the house of Saha Alom and found that the dead body of Kacha Miah 
lying nearing to the door of the house of the accused. A numbers of people 
gathered at the scene. On being asked, the informant told him that accused 
Saha Alom killed her son. Magistrate inquested the dead body and 
obtained his signature in the Inquest Report. Police also seized one Surpi 
and pipe of iron wherein he put his signature. 

  During cross-examination, it is revealed that he heard about the 
incident while he was at Kakripara market but he cannot say as to from 
whom he heard about the incident.  
 

15.  P.W-6 Musstt. Jelekah Khatoon was declared hostile by the 
prosecution. Accordingly she was also cross-examined by the prosecution 
in regard to her previous statement made before the I.O. during 
investigation. 
 

16.  P.W-7 Md. Hajorat Ali was also declared hostile by the 
prosecution and accordingly he has also faced the cross-examination of the 
prosecution as regards his previous statements made before the I.O. 
during investigation. 
 

17.  P.W-8 Md. Majrul Hoque and P.W-9 Md. Fazlul Hoque were 
also declared hostile by the prosecution and they met the same fate as that 
of P.W-7. 
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18.  P.W-10 Dr Syed Md. Emdadullah conducted autopsy on the 
dead body of the deceased and his testimony recorded during trial are as 
follows: 
 That on 16-08-2008 he was posted at Dhubri Civil 

Hospital in the capacity of Sub-Divisional Medical & 
Health Officer. On that day he  received one dead body 
of one Kasha Mia, 42 years, Male for postmortem 
examination vide dead body challan under Ext-1 wherein 
Ext-1 (1) is his signature. During postmortem 
examination he found the followings: 

3. Cut injury over the vault of 6” X 1” size 

4. Cut injury 1” left to sagital suture of 4” X 1” size. 

3. There is a stab injury of 1” X ½“ size 1” above the right nipple on 

probing probe enters in chest cavity.  

4.  In the chest 3
rd

 rib is found cut at middle on right side. 

5. Right lung and pleura is collapsed. Right side of chest  cavity 

is full of blood. 
 

Injuries sustained by the victim were ante-mortem in 
nature. In his opinion, the death was due to shock and 
hemorrhage as a result of injuries sustained by the 
victim. 

Ext-2 is his report wherein Ext-2 (1) is his signature. The 
aforesaid report was countersigned by the then Joint 
Director, Dhubri vide Ext-2 (2), which is known to him 
from long association. 

 

19.  P.W-11 S.I. Bhupen Ch. Kalita being the I.O. of the case states 
during trial and in his examination-in-chief that on 15-08-2008, he was 
posted at Mankachar Police Station in the capacity of S.I. of Police. On that 
day the then O.C. of the Police Station registered a case on the basis of an 
ejahar lodged by one Abeda Bewa and entrusted him with the investigation 
of the case. Ext-3 is the said ejahar, wherein Ext-3 (1) is the signature of 
the then O.C. Thereafter, he proceeded towards the place of occurrence, 
prepared sketch map under Ext-4 wherein Ext-4 (1) is his signature. 
Thereafter, he recorded statement of the witnesses. During investigation, 
he seized the weapons used in the commission of the crime vide Ext-5 
wherein Ext-5 (1) is his signature. He also got inquested the dead body of 
the victim vide Ext-6. Ext-6(1) is the signature of the concerned Magistrate, 
who performed the inquest and also put his signature in his presence. 
Thereafter, he sent the dead body for postmortem examination vide dead 
body challan and at the conclusion of the investigation and on collecting the 
documents he laid charge-sheet under Ext-7 wherein Ext-7 (1) is his 
signature. 

  So these are all about the evidences on record. 
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20.  Learned defence counsel during arguments submits that here 
in this case during trial the seizure-list, whereby the weapons alleged to 
have been used in the commission of the offence seized is exhibited under 
Ext-5 but during trial the alleged weapons of the offence was not shown to 
the Medical Officer for seeking his opinion as to whether all or any of the 
injuries on the deceased could be caused with that weapon and 
accordingly failure in regard to the aforesaid aspects has caused aberration 
in the course of justice.  
 

  In support of the aforesaid submissions learned 
defence counsel placed the reliance on Ishwar Singh  –v- The 
State of Uttar Pradesh reported in 1976 CRI.  L.J. 1883.  

 

21.  Ld. defence counsel further submits that the aforesaid alleged 
weapons were not examined through serological test to connect the 
accused persons with the offence.   
 

 In support of the aforesaid submissions learned 
defence counsel placed the reliance on Deoraj Goala  & Anr.  –v- 
The State of Assam  reported in 2011 CRI.  L.J. 817 .  

 

22.  This apart, it has been argued by the learned defence counsel 
during hearing that no step was taken by the I.O. to collect the blood 
stained cloths and earth of the place of occurrence nor the same were sent 
to Forensic Laboratory for chemical examination and as such according to 
the learned defence counsel due to the aforesaid discrepancies of the 
prosecution case, the evidences surfaced during trial cannot at all be acted 
upon. 

 In support of the aforesaid submissions learned 
defence counsel placed the reliance on Kuldip Yadav  & Ors.  –

v- The State of Bihar reported in 2011 CRI. L.J. 26 40.  
 

23.  Finally learned defence counsel submits that during trial a 
numbers of prosecution witnesses turned hostile and they neither 
supported the prosecution story nor they denied to have supported the 
story unfolded before the I.O. during investigation. Most of them are the 
most material witnesses including the wife of the deceased. The 
prosecution side cross-examined the aforesaid hostile witnesses but could 
not become successful to get the admission from those witnesses that the 
statements made by them before the Investigating Agency were true. 
Under the aforesaid circumstances according to the learned defence 
counsel the testimonies of the hostile witnesses cannot be treated as 
substantive evidence to record conviction of the accused persons.  
 

  In support of the aforesaid submission learned defe nce 
counsel placed the reliance on Hanu Baistav V. Stat e of Assam 
reported in 2013 CRI. L.J. 286. 
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24.  On a minute analysis of the entire evidences on record in the 
light of the submissions rendered by the learned defence counsels and the 
judicial authorities of Hon’ble Apex Court of the Country and our Hon’ble 
Home High Court as indicated above, it reveals as follows: 
 

  That the deceased Kasha Miah is the son–in-law of the 
accused persons. P.W-3 Musstt. Sahera Bhanu is the wife of the deceased 
and the daughter of the accused persons. From the evidences on record, it 
is revealed that the deceased was residing in the house which is situated in 
the same compound of the house of the accused persons. Further, it is also 
reveled during trial that the dead body was found at the door step of the 
house of the accused persons. P.W-1 being the informant though stated 
during examination-in-chief  that she witnessed the incident however, 
during cross-examination it is revealed that the P.W-1 being the mother of 
the deceased was in the house of her brother at the time of incident and as 
such it cannot be believed that she witnessed the incident. P.W-2 Safiul 
Hoque had also not seen the incident and according to him he came to 
know about the incident. P.W-3 Sahera being the wife and most material 
witness of the incident had not all supported the prosecution story. She was 
turned to hostile and ultimately she has given clean chit to her parents i.e 
the accused persons and according to her at the time of incident her 
husband was under the influence of alcohol and thereby slipped nearing to 
the tube well and fell down on the ground and sustained head injury. P.W-4 
recorded failure to bring material particulars in support of the prosecution 
story. P.W-5 had also not seen the incident. P.W-6, P.W-7, P.W-8, P.W-9 
were declared hostile and they have resiled from their statements 
completely made before the I.O. during investigation. Further, during trial 
prosecution has recorded failure to get admission from those hostile 
witnesses that the statements made by the hostile witnesses before the 
I.O. were true. P.W-10 and P.W-11 are the Medical Officer and 
Investigation Officer of the case respectively and as such their evidences 
are appearing to be record only. Therefore, in a bit to summing up the 
prosecution story, it can be concluded that the following circumstances 
have surfaced during trial: 
  

(i) Here in this case it is alleged during trial that two weapons were 
used in the commission of the crime and the same was seized 
vide Ext-5 but the aforesaid weapons were not shown to the 
Medical Officer for the purpose of ascertaining as to whether 
the injuries sustained by the deceased will be possible to be 
caused by the said weapons. 
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(ii) The aforesaid weapons alleged to have been used in the 
commission of the crime were not sent for serological test nor 
the blood stained cloths of the deceased and blood stained 
earth were collected and sent for chemical examination. 

 

(iii) There are no direct evidences who witnessed the murder of the 
deceased committed by the accused persons. A number of 
material witnesses were turned hostile and they resiled from 
their statements made before the I.O. during investigation. 

 

25.  Now, considering the aforesaid facts and circumstance in the 
light of the judicial authorities as indicated above, it is found that the 
evidences so far surfaced during trial can not be based for the conviction of 
the accused persons under the offences alleged of and in other words, the 
evidences are not at all sufficient to hold the accused persons guilty of 
murder the deceased. 
 

26.  Therefore, due to the insufficiency of evidences, the accused 
persons are entitled to get the benefit of doubt and accordingly they are 
acquitted on benefit of doubt and set at liberty forthwith. Their bail bonds 
stand discharged. Seized articles shall be destroyed in due course of law. 
Judgment is delivered in the open Court. 
 

Given under my hand and seal of the Court on this 18th day of 
September, 2013. 

 
Dictated & Corrected by me 

                               Sessions Judge, Dhubri 
 
Sessions Judge, Dhubri. 

 

 


