
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR 225/09 [THT PS 03/09] 
 

State of Assam 
-Vrs- 

                                                1. Mustt. Amina Bibi 
                                                2. Md. Mujibur Ali 
                                                3. Md. Habul Sheikh 
                                                4. Mustt. Hasina Bibi 
                                                                  ….Accused persons 
 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution -----  Md. J. Bari Sarkar, APP 
For the defence ----------  Md. S. M. Shahjahan 
 
Evidence recorded on   :  11.10.10, 20.11.10, 09.11.12 & 09.01.13 & 25.02.14 
Argument heard on       :  24.3.14 
Judgment delivered on  :  08.4.14 
Penal law involved        :  u/s 341/354/323/34 IPC 
 
 
 

J U D G M E N T 
 
                        1. The prosecution-case in brief, as revealed from the ejahar on 
records lodged on 22.3.09 by one Md. Amir Ali, is that on 08.3.09 at 7-00/7-30 
AM, when his sister-in-law namely Mustt. Rabeya Bibi was going to the field for 
tethering her sheep, the above named accused persons abused her in filthy 
language in front of the house of accused Amina on an unjust pretext that one of 
her lambs had eaten up the leaves of their ‘Gamari’ plants. The accused persons 
then dragged Rabeya over to their house, beat her and tied her with a rope. 
Informant’s wife Mustt. Gole Bibi went to save Rabeya but she was also treated in 
a similar manner. 
                        2. Police, after investigation, submitted Charge-sheet against all the 
four accused persons named in the ejahar and, on their appearance before the 
Court, the particulars of the offences punishable u/s 341/354/323/34 IPC were 
explained to them by my learned predecessor, after supplying copies u/s 207 
CrPC, to which they pleaded not guilty, as the order dated 22.4.10 shows.  
                        3. During trial, prosecution examined nine witnesses and all the 
incriminating materials so brought into the evidence were put to the accused 
persons by the way of their examination u/s 313 CrPC ; they denied the allegations 
and declined to adduce any evidence. I have heard the argument of both sides. 
                        4. The Points for Determination in this case are : 
                       (i) whether on 08.3.09 at 7-00/7-30 AM the accused persons, in 
furtherance of their common intention, wrongfully restrained Rabeya Bibi on the 
path in front of the house of accused Amina and thus committed an offence 
punishable u/s 341/34 IPC ; 
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                      (ii) whether on the same date & time the accused persons, in 
furtherance of their common intention, assaulted or used criminal force to Rabeya 
Bibi & Gole Bibi (both women), on the said path & in the house of accused 
Amina, intending to outrage or knowing that they would thereby outrage their 
modesty and thus committed an offence punishable u/s 354/34 IPC ; 
                     (iii) whether on/at the same date, time & places the accused persons, 
in furtherance of their common intention, voluntarily caused hurt to Rabeya Bibi 
& Gole Bibi and thus committed an offence punishable u/s 323/34 IPC ; 
                             And, if so, what punishment the accused persons deserve.                                                        
 
The evidence : 
 
                         5. PW-1 Amir Ali is the informant in this case. He proved his 
ejahar as Ext.1 and deposed that about two years before the date (11.10.10) of his 
evidence at 6-00/7-00 AM, when he was going to a tea-stall for having the 
morning tea, his son Azizul reported to him that the accused persons kept his wife 
& sister-in-law tied in the house of accused Amina (mother of accused Mujibur) 
after assaulting them. PW-1 went to the house of accused Mujibur and found his 
wife (PW-3) & sister-in-law (PW-2) stripped to their waist with their bodies 
smeared with mud. PW-1 asked the accused persons to release them but was 
threatened and abused. He, therefore, called the GP-Secretary and lodged the 
ejahar. Police rescued the victims and sent them for medical examination. 
                         6. PW-2 Mustt. Rabeya Bibi is one of the alleged victims. She 
testified that the occurrence took place about two years before the date (20.11.10) 
of her evidence at 6-00/7-00 AM. She tethered a lamb in the field which ate up the 
leaves of some ‘Gamari’ plants of one Mahmud Ali. The accused persons then 
came with bamboo-sticks and assaulted on her back ; accused Mujibur caught hold 
of her and he alongwith accused Habul took out her ‘Saree’. She was thereafter 
dragged over to the house of Mujibur’s mother (accused Amina) and kept tied 
with a door by means of a rope. PW-2 raised alarm whereupon her sister Gole Bibi 
(PW-3) came but she was also assaulted & tied over there. After that his brother-
in-law Amir Ali (PW-1) came and asked the accused person to release them but 
the accused persons refused. He then informed the police ; police rescued the 
victims and sent them for medical examination. 
                         7. PW-3 Mustt. Gole Bibi deposed that the occurrence took place 
one morning about two years before the date (20.11.10) of her evidence at around 
6-30 O’ Clock. PW-2 had gone to the field with a lamb. On the way of her return, 
the accused persons beat her with bamboo-sticks, dragged her over to the house of 
Zena (accused Amina, the mother of accused Mujibur, vide. the evidence of PW-
2) and kept her tied. PW-3 went there hearing the screams of PW-2 but they tied 
her also ; accused Mujibur & Habul beat her with bamboo-sticks and accused 
Mujibut gave fist-blows also on her back. At that time PW-1 came but the accused 
persons abused them. PW-1 then informed the polce ; police rescued PW-2&3 and 
took them for medical examination. 
                        8. PW-4 Habibur Rahman testified that one day about three years 
before the date (09.11.12) of his evidence he followed a police-party to the house 
of a widow and saw PW-3 tied over there. PW-5 Md. Hafizul Haque deposed that 
at that time he heard about a quarrel while going to the market. He went to the 
P.O. and saw PW-3 tied over there. Police was also present there.  
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                       9. PW-6 Md. Akhtar Hussain testified that one morning about three 
years before the date (09.11.12) of his evidence, when he was going to the market, 
PW-1 reported to him that accused Amina & others had kept his wife (PW-3) & 
sister-in-law (PW-2) tied after beating them. PW-1 sought his help and lodged 
ejahar. They then came in the company of police and saw the two women (PW-
2&3) kept tied in front of the house of accused Amina. Police rescued them. 
During cross-examination, PW-4 denied to have stated to the I.O. that nobody was 
kept tied. The I.O. (PW-8), however, proved making of such statement by PW-6. 
                       10. PW-7 Md. Nurul Haque Sheikh deposed to the effect that one 
morning about four years before the date (09.11.12) of his evidence at 6-30/7-00 
O’ Clock he heard a commotion near the house of PW-1 while going to the bank 
of the river. PW-7 went there and saw that accused Mujibur & his son (accused 
Habul) were quarrelling with sticks in their hand. Accused Habul then gave a blow 
on the hand of PW-3 ; accused Mujibur, Habul & Hasina took PW-2 to the house 
of accused Amina and tied her hands with a door by means of a rope. At that time 
the wearing apparel of PW-2 slipped down ; on the request of PW-7 one of them 
got it restored. Police later rescued PW-2 after a case had been lodged. 
                       11. PW-8 Md. Mubarak Ali, ASI of Police, is an I.O. of this case. 
He testified about the details of his investigation. He disclosed during cross-
examination that police visited the P.O. on the basis of the GD Entry No.145 dated 
08.3.09 made on receipt of an oral information and sent the victims for medical 
examination on the basis of the GD Entry.  
                       12. PW-9 Dr. Y. A. Sheikh is the M.O. He testified that on 08.3.09 
he examined PW-2&3 at the Tamarhat PHC on police requisition and issued the 
reports vide. Ext.4&5 respectively which show that they sustained simple injuries 
which were four hours old at the time of their examination by PW-9.  
 
Decision & reasons therefor : 
 
                       13. So far as Sec.354 IPC is concerned, I may note at the very outset 
that a mere assault or use of criminal force on a woman does not constitute the 
offence. There must also be a tinge of sexuality in it to attract this penal provision. 
In the case at hand, PW-2 testified that the accused persons assaulted her with 
sticks ; accused Mujibur then caught hold of her and he alongwith accused Habul 
took out the ‘Saree’ which PW-2 was wearing. Needless to say, the assault by 
sticks was intended only to cause hurt to her within the meaning of Sec.319 IPC 
and not to outrage her modesty. But the latter part of the occurrence (removing 
saree) necessarily constitutes an offence punishable u/s 354 IPC. To prove this 
part, the prosecution has adduced the corroborative evidence of PW-1 that he 
found PW-2&3, stripped to their waist, in the house of the accused persons (all the 
accused persons belong to the same family). But PW-3 nowhere stated in her 
evidence that she was so stripped off or that she saw PW-2 in such a condition. 
PW-7 rather suggested that when the accused persons were tying PW-2, her 
wearing apparel slipped down which was immediately restored by one of the 
accused persons on his request. Clearly enough, the slipping of the cloth was 
purely incidental and not intentional on the part of any of the accused persons. 
Other PWs are totally silent on this aspect of the matter. Hence, I am of the 
considered opinion that the offence punishable u/s 354/34 IPC is not proved 
beyond reasonable doubts in this case. 
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                        14. As regards the allegation u/s 341/34 IPC, it is clear from the 
evidence of PW-7 that a quarrel between PW-2 & the accused persons 
immediately preceded the alleged beating etc. Therefore, the allegation that the 
accused persons prevented PW-1 from proceeding in any direction is unlikely to 
be true. I may note here that there are sufficient materials in the evidence as well 
as in C/D to support an allegation u/s 342 IPC which is only an aggravated form of 
the offence punishable u/s 341 IPC (wrongful confinement is nothing but a 
wrongful restraint by all directions). But no offence punishable u/s 342 IPC or u/s 
342/34 IPC has been explained to the accused persons u/s 251 CrPC. This shows 
that the accused persons were not given any notice of the confinement-part 
(alleged tying of PW-2&3) of the alleged occurrence at the time of explanation of 
the offence and, hence, I am of the considered opinion that they cannot, without 
prejudice, be convicted u/s 341/34 IPC for that part of the occurrence even by 
resorting to Sec.222 CrPC, if this provision is applicable at all in this case. One 
may note here that Sec.216/217/222 CrPC come under Chapter-XVII titled ‘The 
Charge’ which is applicable to the warrant cases and only those summons cases in 
which a formal charge has been framed at the stage of Sec.251 CrPC. Therefore, 
there is no scope too, in my considered opinion, for adding the Sec.342 IPC at this 
stage due to non-existence of any formal charge. 
                        15. So far as the offence punishable u/s 323/34 IPC is concerned, 
there is no specific allegation against accused Amina in the evidence on records to 
show that she either beat the victims herself or did any overt act from which it can 
be reasonably presumed that she shared a common intention of beating them. PW-
2&3 testified that the accused persons beat them. But such a blanket allegation is 
too vague in my considered opinion to rope in accused Amina in the alleged 
beating. Similar is the position of accused Hasina. ; except PW-7, none of the 
witnesses have implicated her specifically. Needless to say, the mere fact that 
accused Amina & Hasina lived in the house in which a part of the occurrence took 
place or that they did not do anything to prevent the occurrence does not by itself 
constitute an overt act on their part suggestive of common intention of causing 
hurt. However, so far as accused Mujibur & Habul are concerned, PW-2&3 
(victims) specifically implicated them of causing hurt voluntarily and PW-7 
supported them. Even discarding the evidence of PW-6 for his contradiction with 
the statement u/s 161 CrPC as noted in Para-9 above, I get a clear corroborative 
evidence of the remaining witnesses that shortly after the occurrence they saw at 
least one of the victims tied in the house of the accused persons. This lends 
support to the versions of PW-2,3&7 as a post-occurrence circumstance. PW-9, 
the M.O., examined the victims on the very day of the occurrence and found 
injuries on their persons. All the PWs have been subjected to detailed cross-
examinations but, except for PW-6, none could be shaken. On facts, I find their 
evidence to be very natural & trustworthy. 
                        16. The evidence clearly shows that the police had information of 
the occurrence on the very day of it. PW-8 (I.O.) admitted during cross-
examination that a GD Entry was made on that day pertaining to an oral 
information of the occurrence (given by PW-1). Therefore, I respectfully agree 
with learned defence lawyer that it is the GD Entry and not Ext.1 which is the real 
FIR in this case. There unfortunately exists a common practice of the police that 
they insist for written ejahar for registration of a case though it is clearly said in 
Sec.154 IPC and reiterated in a catena of precedents that an oral FIR is a good FIR  
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in the eye of law. However, I am of the considered opinion that this technical 
aspect of the matter cannot belie the impressive evidence on records that PW-2&3 
was beaten up by accused Mujibur & Habul and that the victims were rescued & 
medically examined on that very day. 
                       17. Situated thus, I convict accused Md. Mujibur Ali & Md. Habul 
Sheikh for having committed an offence punishable u/s 323/34 IPC and acquit 
them of the offences punishable u/s 341/354/34 IPC. The other accused persons 
namely Mustt. Amina Bibi & Mustt. Hasina Bibi are acquitted of all the offences 
explained to them i.e. the ones punishable u/s 341/354/323/34 IPC ; set them at 
liberty forthwith.  
                       18. Considering the nature of the proved offence (u/s 323/34 IPC), 
the fact that the same was committed amidst a quarrel (vide. evidence of PW-7) 
over damage of the plants of the accused persons by the lamb of the informant-
side and there being nothing on records to show that the convicts namely Md. 
Mujibur Ali & Md. Habul Sheikh have any criminal antecedent, I, instead of 
sentencing them to any punishment, release them after due admonition u/s 3 of the 
Probation of Offenders Act, 1958, for ends of justice. I also direct each of the 
convicts u/s 5(1)(a) of the Act to pay a sum of Rs.1000/- (Rupees two thousand in 
total) to the victims (PW-2&3) who are to share the amount equally (i.e. Rs.1000/- 
each). The bail-bonds of the accused persons shall stand discharged on expiry of 
six months from today vide. the spirit of Sec.437-A CrPC.  
 
Dictated & corrected by me and given under my hand and seal of the Court on this 
08th Day of the Month of April in the Year 2014. 
  
 
                                                                              Addl. Chief Judicial Magistrate, 
                                                                                            Dhubri : Assam 
 
 


