
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case o : GR  03/05 [GKJ PS 214/ 2005] 
 

State of Assam 
-Vrs- 

                                                    1. Md. Saher Ali  
                         2. Md. Anser Ali 
       3. Md. Enser Ali                                                     
                                                                     ….......Accused persons 
 
 
Present : Shri S. Datta, AJS 
 
 
Learned Advocates appeared : 
For the prosecution -----  Shri J.B. Sarkar, Addl. PP 
For the defence ----------  Md. K.M. Hussain  
 
Evidence recorded on   :  19.3.13, 16.9.13 & 26.2.14  
Argument heard on       :  28.02.14 & 29.03.14 
Judgment delivered on  :  25.04.14 
Penal law involved        :  u/s 448/323/34 IPC 
 
 
 

J U D G M E N T 
 

                       1. The prosecution-case in brief, as revealed from the ejahar, is that 
on 28.08.05 at 6:300 PM the above-named accused persons quarrelled with the 
informant-side over some family-matters following which they entered the house 
of the informant and beat his wife with lathi causing serious injuries. 
                       2. Police, after investigation, submitted Charge-sheet against all the 
three accused persons and, on their  appearance before the Court, the particulars of 
the offences punishable u/s 448/323/34 IPC were explained to them by my learned 
predecessor, after supplying copies u/s 207 CrPC, to which the accused persons  
pleaded not guilty, as the order dated 03.05.07 shows. The prosecution, in course 
of trial, examined six witnesses and the accused persons were then examined u/s 
313 CrPC. My learned predecessor then heard the argument and passed a 
judgment & order of conviction & sentence which have later been set aside in 
Appeal. I have complied with the directions of the Hon’ble Appellate Court and 
heard the argument of both sides afresh.  
                        3. The Points for Determination in this case are : 
                       (i) Whether on 28.08.05 at about 06-30 PM the accused persons, in 
furtherance of their common intention, entered the house of the informant located 
at Pagliganj (under Galokganj PS) for committing the following offence/s  and 
thereby committed an offence punishable u/s 448/34 IPC ;                                                                    
                      (ii) Whether on  the same date, time & place  the accused persons, in 
furtherance of their common intention, voluntarily caused hurt to the informant 
and/or his wife and thus committed an offence punishable u/s 323/34 IPC ;                    
                            And, if so, what punishment the accused person deserves.  
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Decision & reasons therefor :  
 
                       4. PW.2 Halima Bibi is the sole victim in this case, as the ejahar 
shows. She deposed to the effect that about two years before the date (29.06.07) of 
her evidence, at about 3-00 PM, the accused persons uprooted her boundary-pillars 
and cut down some trees standing on the boundary in absence of her husband 
(PW-1). On return of PW-1, PW-2 narrated the incident to him. Next day at about 
6-30 AM the accused persons came again and assaulted PW-1. PW-2 went to his 
help whereupon the accused persons beat on her head causing injuries. PW-2 
disclosed during cross-examination that none except the accused persons was 
present at the time of the assault.  
                      5. PW-1 Rustom Ali, the husband of PW-2, is the informant in this 
case. He proved his ejahar as Ext.1 and testified that at the relevant time, when he 
was away from his house, the accused persons cut down some trees standing on 
the boundary of his land. He later learnt about the matter from PW-2. Next day at 
about 6-30 AM all the accused persons came together and assaulted him in his 
house. PW-1 specified that accused Saher Ali beat him with lathi and other two 
accused persons with fire wood. He deposed further that he had a boundary- 
dispute with the accused persons and that their boundary was not demarcated. He 
claimed that the ejahar (Ext.1) was lodged on the day of the occurrence itself. 
                      6. PW-4 Aivan Bewa & PW-5 Baser Ali deposed almost in the same 
manner to the effect that they went to the house of PW-1 hearing a commotion and 
saw the accused persons beating PW-1&2. But, as already noted, PW-2 clearly 
stated during cross-examination that no such person was present at the time & 
place of the occurrence. PW-3 Azizur Rahman testified that he went to the house 
of PW-1 hearing a hue & cry and saw the accused persons coming out with lathi in 
their hand. PW-4&5 stated during cross-examination that PW-3 was present with 
them at that time but the evidence of PW-3 clearly shows that he reached the place 
of the occurrence after the alleged assault. This again shows that PW-4&5 falsely 
claimed to have seen the assault. PW-2 testified that she was also assaulted by the 
accused persons when she went to save her husband (PW-1). But PW-1 is totally 
silent on this point. PW-1 himself did not state so in his ejahar (Ext.1). 
                      7. The FIR on records was ex facie lodged two days after the alleged 
occurrence and the informant/prosecution has not come up with any explanation 
for the delay. The G.D. Entry No.258 Dated 27.08.05 of the Paglahat W.P., which 
has not been proved formally by the prosecution, shows that PW-2 was referred to 
the hospital on the basis of it. It does not disclose commission of any offence, not 
to speak of any cognizable offence. Therefore, in my considered opinion, it cannot 
be treated as an FIR within the meaning of Section 154 CrPC. 
                      8.  Situated thus, I acquit the accused persons of the offences 
punishable u/s 448/323/34 IPC on benefit of doubts and direct that they be set off 
at liberty forthwith. Their bail bonds shall stand discharged on expiry of 6(six) 
months from today vide the spirit of the provisions of Section 437-A Cr.P.C. 
                                 
Dictated & corrected by me and given under my hand & seal of the Court on this 
25th Day of April in the year 2014 at Dhubri. 
 
                                   Addl. Chief Judicial Magistrate,  
                                                                                              Dhubri : Assam 


