
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (GKJ) 63/08 [ GR No. 33/08] 
 

State of Assam 
-Vrs. 

                                                  1. Md. Kader Ali 
                                                  2. Musstt. Morzina Bibi 
                                                  3. Mu8sst. Diljan Bibi 
                                                                    …..Accused Persons 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution ----- Shri U. K. Sarkar, Addl. PP 
For the defence ---------- Md. Y. A. Bepari 
 
Evidence recorded on  :  20.04.13, 04.06.13 & 18.04.14 
Argument heard on      :  01.04.14 
Judgment delivered on :  11.04.14 
Penal law involved       :  u/s 448/323/506/34 IPC 
 
 
 

J U D G M E N T 
 
                    1. The prosecution-case in brief, as the Ejahar reveals, is that the 
occurrence took place on 05.02.08 at about 4-00 PM. The informant Md. Magrab 
Ali & the accused persons were supporters of different political parties and the 
latter insisted that he should vote in favour of the party which they support. The 
informant did otherwise whereupon the accused persons entered his house being 
armed with lathi etc. and beat his wife as a result of which she fell sick. The son of 
the informant namely Ali Hussain went to save his mother whereupon the accused 
persons beat him too. 
                    2. Police, after investigation, submitted Charge-sheet against the 
above-named accused persons and, on their  appearance before the Court, the 
particulars of offences punishable  u/s 448/323/506(presumably first party)/34 IPC 
were explained  to them by  my learned predecessor, after supplying copies u/s 
207 CrPC, to which they pleaded not guilty, as the order dated 07.03.13 shows. 
                    3. The prosecution, in course of trial, examined four witnesses and all 
the incriminating materials so brought into the evidence were put to the accused 
persons in course of their examination u/s 313 CrPC ; they denied the allegations 
and declined to adduce any evidence. I have heard the argument of both sides. 
                    4. The points for determination in this case are : 
  (i) whether on 05.02.08 at about 4-00 PM the accused persons, in 
furtherance of their common intention, entered the house of the informant located 
in Sonakhuli (Part-II) for committing the following offences and thus committed 
an offence punishable u/s 448/34 IPC; 
                   (ii) Whether on the same date, time & place, the accused persons, in 
furtherance of their common intention, voluntarily caused hurt to the wife & son 
of the informant and thus committed an offence punishable u/s 323/34 IPC ;  
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  iii)  Whether on the same date, time & place, the accused persons 
criminally intimidated the wife & son of the informant and thus committed an 
offence punishable u/s 506/34 IPC;  
                            And, if so, what punishment the accused person deserves. 
 
Decision & reasons therefor :  
                                
       5. PW-2 Md. Magrab Ali is the informant in this case. He proved his 
ejahar as Ext.1 and deposed to the effect that the occurrence took place in the year 
2008 at around 4-00 PM. Following a dispute over political inclination, the 
accused persons went to his homestead and assaulted his wife Gulbanu (PW-1). 
PW-2 was not present in the house at that time. On return, he found that PW-1 had 
already been hospitalized.   
                     6. PW-1 Musstt. Gulbani Bibi is one of the alleged victims. She 
testified that one day about five years before the date (20.4.13) of her evidence at 
around 4-00 PM the accused persons along with others went to her homestead and 
asked her to come out. As she came out, they beat her. He disclosed during cross-
examination that only the women accused persons were involved.  
                     7. PW-3 Nabiran Bewa is the mother of PW-2. She deposed to the 
effect that the accused persons assaulted her daughter-in-law namely Gulbanu Bibi 
(PW-1) following a quarrel over casting of vote. 
                     8. PW-4 Sri Manabendra Das is the I.O. in this case. He detailed his 
investigation and exhibited the medical report of the victim (PW-1) as Ext.2. But I 
respectfully agree with the learned defence lawyer that this document cannot be 
proved by PW-4. PW-4 testified further that the ejahar was lodged on 07.02.08 and 
the defence fell heavily on the alleged delay in lodging the ejahar.  But, on perusal 
of Ext-1, I find that it is dated 05.02.08 (date of occurrence) which prompts me to 
hold that it was, in fact, lodged on that day itself but the police registered the case 
subsequently and forwarded the ejahar belatedly. These matters are too technical 
discard the prosecution case, as observed by the Hon'ble Gauhati High Court in 
State -Vrs- Ashok Sing & Another as reported in 2005(3) GLT 40. 
                      9. All the PWs have been subjected to detailed cross-examinations  
but nothing worth shaking their credence could be elicited from them, as I find. 
PW-2 has not  claimed falsely to be a eye-witness to the occurrence despite being 
a close relative of the victim and it lends support to the veracity of the prosecution 
case. Learned defence lawyer argued that the case has been filed on false 
allegations out of a political rivalry but it has been elicited from PW-3 by way of 
cross-examination itself that they had no quarrel with the accused persons prior to 
the occurrence. The plea of political rivalry thus falls on its face itself. Learned 
defence lawyer argued also that the victim sustained only one injury as per Ext.2 
which could not possibly by caused by all the accused persons at the same time. I 
respectfully disagree for reason at least three-folds. Firstly, it has already been 
observed that Ext.1 has not been introduced formally into the evidence. Therefore, 
it cannot be used as evidence by either party to the case. Secondly, it is well-
settled that a medical opinion is only corroborative in nature. It is only an opinion-
evidence and cannot supersede the direct evidence of the PWs, particularly the 
injured witness. Thirdly, it is not necessary that all the hurts caused to the victim 
would be visible. One may note in this context that even pain, whatever be its 
severity, may amount to hurt within the meaning of Section 319 IPC. The defence  
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also hammered on the relation between the witnesses but when the occurrence 
took place in a homestead, the family-members present there would be most 
natural witnesses, in my considered opinion.  
                        10. I, however, agree that there is no material in the evidence on 
record to constitute an offence punishable u/s 506/34 IPC. It is also true that the 
occurrence visibly took place outside the house of the informant and therefore, it 
constitutes an offence punishable u/s 447/34 IPC and not u/s 448/34 IPC. I cannot 
also to skip over the clear evidence of the PW-1, the victim, that the women 
accused persons alone were involved in the occurrence. 
                       11. Situated thus, I acquit the accused Kader Ali of all the offences 
explained to him i.e. the ones u/s 448/323/506/34 IPC ; set him at liberty 
forthwith. The other two accused persons namely Molrzina Bibi and Diljan Bewa 
are convicted for  having committed the offences punishable u/s 447/323/34 IPC 
(though the offence punishable u/s 447/34 IPC was not explained to the accused 
persons, a conviction under that Section is permissible, because, it is a minor 
offence of the one u/s 448/34 IPC within the meaning of Section 222 CrPC) and 
are acquitted of the offence punishable u/s 506/34 IPC. The bail bonds of the 
accused persons shall stand discharged after six months vide the spirit of the 
provisions u/s 437-A CrPC. 
                        12. Considering the old pendency of the case, the petty nature of 
the proved offences and the fact that the same were committed amidst a sudden 
quarrel and without any premeditation, I , instead of sentencing the convicts to any 
punishment, release them after due admonition u/s 3 of the Probation of the 
Offenders Act, 1958. I further direct each of the convicts u/s 5(1)(a) of the Act to 
pay a sum of Rs.500/- (i.e. Rs.1000/- in total) to the victim (PW-1) as 
compensation.  
 
Dictated & corrected by me and given under my hand and seal of the Court on this 
11th Day of the Month of April in the Year 2014.  
 
, 
                                                                             Addl. Chief Judicial Magistrate, 
                                                                                           Dhubri : Assam                                          
                                                                           
 
 
 


