
 

 

IN THE COURT OF SMTI S.G.BORA. CHIEF JUDICIAL MAGISTRATE AT 
DHUBRI. 

 
 
               GR Case No. 94/2009 
  {GR (DBB) 586/2009} 

        
       U/s. 279/304(A) of IPC. 
 
  State of Assam 
 
       -VS-  
 
Samiran Saha. 

           ::::::::::: Accused Person 
 
Present: Smti S.G.Bora. A.J.S.          
Chief Judicial Magistrate,          
Dhubri. 
 
 
For the state: Sri I.Ali Addl.P.P. 
For the defence: Sri S.R. Sarkar.   
 
Date of charge: 13.07.2010.   
Date of Argument:  17.04.2014. 
Date of Judgment:  29.04.2014. 

 
JUDGMENT  

 
1. The case of the prosecution in brief is that on 23.11.2009 the complainant 

Hasan Ali filed an ejahar before the Officer-In-Charge Dhubri police station 
stating inter alia that 18.11.2009 at about 9:30 PM his brother was coming 
towards his home in his bicycle from market. One bike AS-17-9983 from 
Gauripur side came in a very high speed and negligent manner and hit his 
brother near Jhagrarpar marketing gate. His brother got injury and the 
bicycle was completely damaged. His brother was immediately taken to the 
Dhubri Civil Hospital and his brother was referred to GMCH but on the 
way near Bilasipara, his brother succumbed to his injuries. The delay in 
filing the ejahar was due to rituals after the death of his brother. 

2. On receiving the F.I.R., Officer-In-Charge of Dhubri Police Station 
registered, a case vide Dhubri P.S. case no. 586/09 under sections 
279/304(A) of IPC. After investigation, police submitted charge sheet u/s 
279/304(A) of IPC.  

3. On appearance of the accused, copy was furnished and particulars of 
offences under sections 279/304(A) of IPC was explained and read over to 
the accused to which he pleaded not guilty and claimed to be tried. 

4. To prove the case of the prosecution, prosecution examined eight witnesses 
including I.O. Arjun Singh was examined as P.W.1, Surojit Debnath @ 
Chottu Debnath as P.W.2, Sabed Ali as P.W.3, Narayan Das as P.W.4, 
Mahibul Hoque as P.W.5, Manna Bin as P.W.6, the complainant Hassan 
Ahmed as P.W.7  & the I.O. Hanif Ali Mollah as P.W.8. The statement of 



 

 

the accused was recorded under section 313 of CrPC. Defence plea is of 
total denial.  

5. Heard argument from both sides.  

 Points For Determination 

 
After perusal of the record, I find that following points are to be decided for 

proper adjudication in this case:  
 
1. Whether the accused person on 18.11.09 at about 9:30 PM was driving a 

motor cycle no.AS-17-9983 on a public road near Jhagrarpara marketing 
gate in a rush and negligence manner causing hurt to Ramjan Ali, the 
brother of the complainant? 

2. Whether on the same day, time and place the accused person caused the 
death of Ramjan Ali, the brother of the complainant by driving a motor 
cycle no.AS-17-9983 in a rush and negligence manner?   

Discussion, Decision & Reasons Thereof 
 
Now let us discuss the evidences adduced by the parties for determining the 

above points of determination: 
 
6. P.W.1 Arjun Singh stated in his evidence that about 2(two) years ago (from 

29.07.2011), there was an accident in front of their house. A person who 
was going on his bicycle towards Jhagrarpara was hit by a motor cycle. The 
person in the cycle was injured and the cycle was destroyed. He called 108 
and sent him to Dhubri Civil Hospital. The injured succumbed to his 
injuries. The registration no. of the motor cycle was AS-17-9983.  

7. In his cross, he stated that the accident was occurred at 9/9:30 PM. He 
admitted that he has not seen the incident. 

8. P.W.2 Surojit Debnath @ Chottu Debnath stated in his evidence that about 
2(two) years ago (from 30.08.2012) while he was at Jhagrarpara Check gate 
he heard a large sound. He went to the place of occurrence and saw a 
bicycle and a motor cycle was lying there after causing accident. Injured 
was taken to the Dhubri Civil Hospital by 108. 

9. In his cross, he admitted that how the accident occurred he does not know. 
10. P.W.3 Sabed Ali also stated that the incident occurred 3(three) years ago 

(from 18.01.2013) and he came to know about the incident on the next day 
of the incident. His cross was declined. 

11. P.W.4 Narayan Das stated in his evidence that on 18.11.2009 police seized 
a motor cycle and put his signature on the seizure list. He and Mahibul took 
the injured to the hospital. Further, he does not know anything about the 
incident. His cross was also declined. 

12. P.W.5 Mahibul Hoque stated in his evidence that on 18.11.2009 police 
seized a motor cycle and put his signature on the seizure list. One person 
met with the accident. He saw the person while taking to the hospital. The 
person succumbed to his injuries on the way to Guwahati from Dhubri near 
Bilasipara. 

13. In his cross, he could not say from where he heard about the incident. 
14. P.W.6 Manna Bin stated in his evidence that about 2/3 years ago (from 

04.09.2013) at about 8/9 PM there was an accident at ward no. 16 at Bin 



 

 

patty between cycle and bike. The cycle rider became unconscious and 
blood oozed out from his mouth. Later, the person died. 

15. In his cross, he stated that the motor cycle was at 30-40 KM/hour speed. He 
does not know who was driving the bike and who the owner of the bike 
was. 

16. P.W.7 the complainant Hasan Ali stated in his evidence that about 5(five) 
years ago (from 02.04.2014) his brother Ramjan Ali met with an accident at 
marketing gate at D.K.Road. He heard that Ramjan was taken to the Dhubri 
Civil hospital. He was referred to Guwahati but on the way, he succumbed 
to his injuries at Chapar. His cross was also declined. 

17.  The I.O. Hanif Ali Mollah was examined as P.W.8 who investigated the 
case. Later, Banojit Uzir submitted the charge sheet. 

18. Heard Ld. Counsel for the parties and perused the case record, I find that no 
P.Ws including the complainant stated that the accused was driving the 
vehicle in a rush and negligent manner. 

19. In the case of Kriti Singh Vs. State of Assam cited at 2005 (2) GLT 274  it 
was observed that – “In order to find a person guilty under Section 279 IPC 
prosecution is to establish that the accused was driving the vehicle in a 
public way and that he was driving in a rash or negligent manner. Similarly, 
to constitute offence under Section 304 (A) IPC, the prosecution is to 
establish the rash or negligent act of the accused which was responsible in 
resulting to death of the victim and such act of rash or negligence do not 
amount to culpable homicide. Thus, in order to constitute either of these 
two offences, the proof of rashness or negligence is essential. The term 
"rash" and "negligence" has not been defined in the code and both the 
words are not synonymous. Rashness is an act done in the hope that no 
untoward consequence will ensue though the person is aware of the like 
hood of such consequence. On the other hand, negligence is acting with the 
awareness that harmful or mischievous consequences will follow. If a 
person does an act with utter indifference of the consequence, of which he 
may be conscious, which he hoped may not take place, he is said to be rash. 
Negligence is failure to take that precaution, which a reasonable and 
prudent person is expected to take. Even if an act is found to be negligent, it 
may not be construed to mean as rash in a given case. Culpable rashness is 
acting with consciousness that mischievous consequences are likely to 
follow although the accused hoped, even though he hoped sincerely, that 
consequences might not follow. Criminality lies in not taking the precaution 
to prevent the happening of the consequences in the hope that they may not 
happen. On the other hand, negligence is an act done without doing 
something, which a reasonable man, guided upon those considerations, 
which ordinarily regulate the conduct of human affairs, would do, or an act, 
which a prudent or reasonable man would not do in the circumstances 
attending it. The Apex Court in the case of bhalchandra Vs. State of 
Mahashtra, reported in AIR 1968 SC1319, approving what was said by 
Straight in Empress of India vs. Indu Beg, (1881) ILR 3 ALL 776 held that 
criminal negligence is the gross and culpable neglect or failure to exercise 
that reasonable and proper care and precaution to guard against injury either 
to the public generally or to an individual in particular, which having regard 
to all the circumstances out of which the charge has arisen, it was the 
imperative duty of the accused person to have adopted.” 

20.  For proving the offences under section 279 or 304(A) IPC, Proof of 
criminal rashness or negligence is essential. When there is no evidence by 



 

 

the prosecution that the driver was driving rashly and negligently due to 
which the accident took place, it cannot be said that the accident took place 
due to rush and negligent driving. 

21.  In criminal trial, as opposed to civil proceeding, the burden of establishing 
the charge against the accused rest on the prosecution and the standard of 
proving the same is always beyond all reasonable doubts. For liability under 
criminal law, a very high degree of negligence is required to be proved. 
Apart from other ingredients, to bring home the offence under section 279 
or 304 (A) IPC, first of all the identity of the author of rush and negligent 
act must be fixed by proper evidence. But, in the present case in hand the 
prosecution failed to prove that the accused was driving the vehicle not to 
speak of rush and negligently.   

22. Hence, from the above evidences I find that the prosecution failed to prove 
beyond all reasonable doubt with the accused caused the accident and he 
was driving motor cycle in rush and negligent manner endangering human 
life. The prosecution also failed to prove that due to rush and negligent 
driving of the accused, the victim Ramjan Ali died.    

23.  Considering the reasons discussed above, I find that the accused is not 
guilty of offences punishable under section 279/304(A) of IPC. Hence, I 
exonerate the accused person from the above offences setting him at liberty 
forthwith. His bail bond stands cancelled. 

24. Case is disposed of on contest. Given under my hand and seal of this court 
on this 29th April of 2014. 

 
 
 
 
 
 
Dictated & Corrected by me.                             Chief Judicial Magistrate 
                                 Dhubri. 
          
         C.J.M., Dhubri. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 


