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BEFORE THE SPECIAL JUDGE AT DHUBRI 

Special Case No.11/2012 

 U/s. 22 (b) of NDPS Act 

                   State of Assam 

          -Vs- 
 

1. Zamal Sk. 
2. Farooque Ali 

                  
Present :   Mr. A. Bhattacharyya, AJS 

 Special Judge, Dhubri 
 
Sri M. Zaman, Public Prosecutor for the State 
Sri J. Talukdar & Sri M.R Paramanik, Advocates for the accused. 
  
Evidence recorded  :  26-09-2012,19-12-2012, 22-03-2013, 19-09-2013, 
    10-01-2014 and 01-02-2014. 
 
Date of Argument   :    03-04-2014  
Date of Judgment   :    11-04-2014   
 
 

J U D G M E N T  
 
 

 Sri Pranjal Pratim Saikia the then S.I. of police, Dhubri Sadar 
Police Station vide an ejahar dated 26-05-2012 states before the Dhubri 
Police Station that acting on a tip-off, they conducted search operation in 
the house of Zamal Sk. and during the aforesaid operation, 44 bottles of 
Korex cough syrup were recovered from the possession of Zamal Sk. and 
Farooque Ali. It is found that both of them kept the aforesaid bottles of 
cough syrup without any valid documents and for the purpose of selling. 
The matter was informed to the Addl. Supdt. of Police (HQ), Dhubri and 
after getting authorization slip from him, the bottles were seized in the 
presence of the witnesses.  Thus the occasion of filing of ejahar. 

 
2.  The Dhubri Police Station on registration of a case took up 
the investigation and at the conclusion of the investigation laid charge 
sheet against the accused persons under Section 22 (b) of N.D.P.S. Act.  
 
3.  After observing necessary formalities of furnishing copies, the 
charge under Section 22 (b) of NDPS Act was framed against the 
accused persons. The charge so framed was read over and explained to 
the accuseds to which they pleaded not guilty.  
 
4.   During trial the prosecution side after examining as many as 
7 (seven) P.Ws closed their side. Statements of the accused persons 
were recorded. I heard the arguments of the case from both the parties. 
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5.  Now, the point for determination in this case will be as to: 
 
  Whether the materials surfaced in the testimonies of the 
P.Ws would justify conviction of the accused persons under Section 22 (b) 
of NDPS Act or not? 
  

 DICISIONS AND REASONS THEREON. 
 

6.   The accused persons are facing the prosecution under 
Section 22 (b) of NDPS Act for the alleged contravention of the relevant 
provisions of the law of the land. 
 
7.  Here in this case, the P.W-1 S.I. Pranjal Protim Saikia being 
the informant of this case during trial and in his  examination-in-chief 
states that on 26-05-2012 he himself, the then O/c. and A.S.I. Santi 
Ranjan Mazumdar went to the house of accused Zamal Sk. situated at 
I.G. Road. They went to the house of accused person on the basis of 
secret information. They took search of the house of the accused Zamal 
Sk. and accordingly they recovered 44 bottle of Korex Cough Syrup from 
the house of accused Zamal Sk. Thereafter, informed the matter to the 
Addl. Supdt. of Police (H.Q), who asked them to seize the aforesaid Korex 
Cough Syrups. He seized the aforesaid Cough Syrups. He took the 
sample therefrom. He sent the aforesaid sample to F.S.L. for examination. 
He brought the aforesaid accused persons alongwith the seized articles to 
the police station and thereafter, laid ejahar. Ext. 1 is the ejahar wherein 
Ext-1 (1) is his signature. Ext-2 is the seizure-list wherein Ext-2 (1) is his 
signature. Ext-3 is the authorization letter whereby he was authorized to 
investigate into the case. Later on the case was investigated into by other 
I.O. He did not inform about the receipt of secret information to his 
superior authority. He was authorized by the Addl. Supdt. of Police (HQ) 
to seize. He did not inform the inmates of the house of the accused 
persons that they had the right to be searched in the presence of the 
Gazetted Officer or Magistrate. He did not inform about the seizure, arrest 
and search to his superior officer in the written form. He did not prepare 
inventory about the seizure, search and arrest, so also he did not take any 
step as per the provision of the law of the land.  
 

  During cross examination he states that the contents of the 
Ext-3 were written by him and he did not mention the date below his 
signature in the Ext-2. They were numbering about 5 (five) at the time of 
search at the house of accused. But he did not enquire as to the 
ownership of the house nor he had any materials to show that the house 
in question belonging to Zamal Sk.  
 
8.  The P.W- 2 S.I. Santi Ranjan Mazumdar states during trial 
and in his examination-in-chief that on 05-06-2012 he was posted at 
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Dhubri Police Station. On that day at about 9/9:30 p.m. the then O/c. of 
the Dhubri Police Station and T.S.I, Pranjal Saikia went to I.G. Road of 
Dhubri town. He accompanied them. After arrival at the I.G. Road, the 
aforesaid officer took search of the house of the accused Zamal Sk. From 
the house, they recovered and seized as many as 44 Nos. of Cough 
Syrups. Seizure and search was made in his presence. 
 
  During cross-examination the P.W-2 states that the search 
and seizure were performed during night and he cannot say as to whether 
police officials had collected revenue documents or Municipal documents 
to prove that the house was of the accused Zamal Sk.  Further, he cannot 
say as to whether there was authorization to take the search of the house 
or to make seizure or not. Further, he cannot say as to whether 
permission was obtained from the owner of the house before taking 
search of the house nor he can say neighbouring people were invited to 
witness the search and seizure.  
 
9.  P.W-3  Md. Manoj Sk. during trial and in his examination-in-
chief states that 6 (six) months ago one day during evening while he was 
returning to his house, police got stopped him and asked him to put his 
signature in the Ext-2  wherein Ext-2(2) is his signature. 
 
10.  P.W-4 Md. Samsul Sk. states during trial and in his 
examination-in-chief that he has got one Pan Shop nearing to the I.G. 
Road. On the date of incident and at the relevant point of time while he 
was proceeding towards his house at about 9-30 p.m. after closing the 
Pan shop, the police officials met him and asked him to put his signature 
on a paper wherein he put his signature. Ext-2 is the said paper wherein 
Ext-2 (3) is his signature. Thereafter, he was declared hostile by the 
prosecution. 
 
11.  P.W-5 Md. Johirul Sk. states during trial and in his 
examination-in-chief that he knows the accused persons. On the date of 
incident police official asked him to put signature and accordingly he put 
his signature. He knows this much only. Thereafter, he was also declared 
hostile by the prosecution. 
 
12.  P.W- 6 Sri Gajendra Nath Deka belonging to F.S.L., Assam, 
who examined the seized articles in question whose testimonies recorded 
during trial are reproduced here in below: 
 
“On  28-05-2012 while he was working as the Deputy Director in the 
Drugs & Narcotics Division, Directorate of Forensic Science, Assam 
received a parcel through the Director in connection with Dhubri P.S. 
Case No.285/2012 for examination. The parcel consisted of 4 (four) 
exhibits enclosed in a sealed carton with cloth cover. The facsimile of the 
seal was found to be “SUPERINTENDENT OF POLICE : DHUBRI”.  
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DESCRIPTION OF ARTICLES - 2 (two) closed polythene packets, 
marked as ‘A’ and ‘B’ each containing two sealed bottles (total of four) of 
100 ml. syrupy liquid (branded as “KOREX’).  The samples were marked 
by him as DN-134/2012 (a1), DN-134/2012 (a2), DN-134/2012 (b1) and 
DN-134/2012 (b2) respectively. 
 
RESULT OF EXAMINATION – He has examined the samples as per the 
U.N. Laboratory Manual and getting the test for Codeine and found that 
exhibits DN-134/2012 (a1), DN-134/2012 (a2), DN-134/2012 (b1) and DN-
134/2012 (b2) gave positive tests for Codeine (Present as Codeine 
Phosphate) and the amount of Codeine phosphate in each exhibit were 
found to be 160.30 mg. 

 

   Ext-4 is his report wherein Ext-4(1) is his signature. This 
report was forwarded to the Superintendent of Police, Dhubri by i/c 
Director of DFSA, Guwahati Sri M.N. Bora. Ext-5 is the forwarding of my 
report wherein Ext- 5(1) is the signature of the then Director i/c, Mr. M.N. 
Bora, which he knows.” 
 

13.  P.W-7 S.I. Jogdndra Nath Deka states during trial and in his 
examination-in-chief that on 05-07-2012 he was posted at Dhubri Police 
Station in the capacity of S.I. of Police. On that day the then O.C. of the 
Dhubri Police Station entrusted him with the investigation of this case. On 
being so entrusted, he has gone through the C.D. of the case. On perusal 
of the C.D, he came to know that his previous I.O. Mr. Pranjal Pratim 
Saikia seized some cough syrups in this case, took out the samples 
therefrom and also sent it to F.S.L. for examination. Further, his previous 
I.O. Mr. Saikia also arrested the accuseds and forwarded them to the 
Court and also lodged F.I.R. it is also revealed from the aforesaid C.D. 
that Mr. Saikia examined the witnesses in this case. Thereafter, he 
received the report from F.S.L. and accordingly he visited the P.O. and 
recorded statement of informant and thereafter, he laid the charge sheet 
under Ext-6 wherein Ext-6(1) is his signature. 
 

  During cross-examination P.W-7 states that he visited the 
place of occurrence and it was the house of accused Zamal but he did not 
investigate as to the ownership of the house in the office of the 
Muncipality or any other authority. The C.D. does not show that his 
previous I.O furnished written information as to the receipt of secret 
information to his superior authority. The C.D. does not show that his 
previous I.O. had furnished written information as to the search of the 
house of the accused, seizure of the articles and arrest of the accuseds to 
his superior authority. Also C.D. does not disclose that accused persons 
were informed about their right to be search and seized in the presence of 
Gazetted officer or Magistrate. C.D. does not disclose that neither himself 
nor Mr. Pranjal Pratim Saikia were authorized to investigate into the case. 
During   investigation  neither   himself   nor  Pranjal  Pratim  Saikia  made  
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inventory. It is further revealed from the cross-examination of P.W-7 that 
the seized articles were kept in the Malkhana wherefrom it was sent to 
F.S.L. But he did not bring the Malkhana register. During investigation he 
did not furnish the written information to his superior authority as to the 
search, seizure and arrest of the accused. During investigation he did not 
examine the police personnel, who accompanied Mr. Pranjal Pratim 
Saikia. The seizure was made during night.  
 

  So these are all about the evidences on record. 
 

14.  I have carefully gone through the entire evidences on record. 
Here in this case, it is alleged that some cough syrups containing 
psychotropic materials were kept in the house of accused Zamal Sk. The 
concerned police official got secret information as to the keeping of said 
articles in the house of accused Zamal Sk. and accordingly the concerned 
police official took search of the house of the accused and some cough 
syrups were recovered and after investigation the instant prosecution was 
launched against the accused under Section 22 (b) of NDPS Act. But from 
the evidences on record, it is revealed that the concerned Police official, 
who received the secret information, did not furnish written information to 
his superior authority. Further, it is revealed during trial that concerned 
police official as well as the I.O. did not furnish written information as to 
the search, seizure and arrest of the accused persons to his superior 
authority. Also it is clear from the evidences on record that the 
investigating agency did not prepare inventory. It needs to be mentioned 
here that during search operation, the accused persons were not informed 
by the concerned police official as to their right to be search and seized in 
the presence of Gazetted officer or Magistrate. It is evident that after 
seizure, the seized articles were kept in the Malkhana, but during trial the 
Malkhana register was neither produced nor exhibited. Aforesaid facts 
and circumstances are relating to the procedures of investigation as has 
been formulated in the relevant law of the land. 
 
15.  Learned defence counsel during argument submits that the 
aforesaid facts and circumstances would show the non-compliance of the 
relevant provision of the law of the land. Learned defence counsel 
vehemently submits that the procedure of investigation relating to the 
aforesaid non-compliance are formulated under Sections 42, 43, 50, 52 
(A) and 57 of the NDPS. Act. But according to learned defence counsel, in 
the case in hand the procedures mentioned in the aforesaid sections of 
law have been violated during investigation. Thus due to non-compliance 
of the mandatory requirements of investigation, entire trial is vitiated and 
as such according to the learned defence counsel the accuseds are liable 
to be acquitted. In support of the aforesaid submissions, learned defence 
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counsel has invited attention of the Court to the following decided case 
laws: 
 

 1. (2012) 5 Supreme Court Cases 226 
2. 1997 (2) Gauhati Law Journal 1 

 3. 2001 Supreme Court Cases (Cri) 1048 
 4. (2002) 2 Gauhati Law Reports 78 
 5. (2011) 3 Supreme Court Cases (Cri) 366 
 6. (2010) 3 Supreme Court Cases (Cri) 1255 
 7. 2011 (6)  Gauhati Law Journal 319 
 8. (2012) 4 Gauhati Law Reports 573 
 9. 2005 Supreme Court Cases (Cri) 541 
 10. 1980 Supreme Court Cases (Cri) 683, 
 
 16.  On a minute perusal of the submissions rendered by learned 
defence counsel in the light of the observation recorded in the decided 
case law as narrated here in above, it can be observed that the learned 
defence counsel has force in his submissions and accordingly it is 
observed that here in this case, the mandatory requirements of the 
investigation of the case have not been followed. Therefore, the 
evidences so far surfaced during trial cannot be based for the conviction 
of the accused persons, as the trial of the accused persons has vitiated 
for the non-compliance of the mandatory requirements of investigation. 
 

17.  In the result, the evidences so far surfaced cannot be 
considered sufficient to bring home the offence alleged of against the 
accused persons. Therefore, the accused persons are acquitted on 
benefit of doubt and set at liberty forthwith. Their bail bonds stand 
discharged. The seized articles shall be destroyed in due course of law. 
Accordingly, P.I, Dhubri be informed. Judgment is delivered in open court.   
 

Given under my hand and seal of the Court on this 11th day of 
April, 2014. 
 
 
Dictated & Corrected by me  

                   Special Judge, Dhubri 
 
Special Judge, Dhubri. 


