
 

 

IN THE COURT OF THE SESSIONS JUDGE :::::::::::: DHUBRI 

 

Criminal Revision No.121/2014 
 

 

Revisionist :    Md. Sariful Islam Sarkar 
 

                                           - Vs -  
 

Opp. Party : State of Assam 
  Represented by the P.P, Dhubri  
    
         

Present :  Sri A. Bhattacharyya, AJS 
   Sessions Judge, Dhubri 
 

Sri  M. Zaman, Advocate for the Revisionist. 
Sri A.R. Khan. P.P, Dhubri representing the State of Assam 
 

Date of Hearing   :      20-12-2014 
Date of Judgment  :      22-12-2014 

 

 

 

J U D G M E N T  
 

   The propriety, correctness, regularity and legality in respect of 

order dated 16-10-2014 passed by learned S.D.M., Hatsingimari in 

connection with the case No.87/2014 have been questioned in this revision 

under Sec.397 Cr.P.C. 
 

2.  Being aggrieved and dissatisfied with the aforesaid impugned 

order, the revisionist Sariful Islam Sarkar assailed the same on a numbers 

grounds, which are narrated in the memo of revision.   
 

3.  During hearing L.C.R. is called for and also learned counsel of 

the revisionist and learned the Public Prosecutor, appearing for the O.P.- 

State of Assam are heard. 
 

4.  During hearing learned counsel of the revisionist submits that 

the impugned order appears to be passed in a proceeding initiated under 

Section 133 Cr.P.C. But the impugned order has not fulfilled the 

ingredients of Section 133 Cr.P.C. so also no time appears to be fixed in 

the impugned order. Under the aforesaid circumstances, according to 

learned counsel of the revisionist, the impugned order is not maintainable 

in the eye of law and as such the same is liable to be set aside.    
 

5.  On the other hand, learned Public Prosecutor, appearing for 

the State of Assam has submitted that impugned order is an interlocutory 

order and is not a final order. Therefore, the same cannot come under the 

purview of Section 397 Cr.P.C. 
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6.  On a minute perusal of the impugned order in the light of the 

L.C.R. so also the submissions rendered by the learned counsels of both 

the parties, it is stated that the revisionist is a B.D.A.S. having registration 

certificate conferred upon him by the Chairman, Academic Council of 

Alternative Medicine, Kolkata and the same was certified by the 

Administrative Officer, Indian Council of Alternative Medicine. The 

petitioner after receiving the aforesaid degrees has been carrying his 

profession at Super Market, Hatsingimari. The petitioner also registered his 

name in the North East Council of Alternative Medicine, Silchar, Assam  

which is an affiliated Centre of the Open International University for 

Complementary Medicine registered by the  Govt. of Assam based on 

Central Govt. Act and accordingly the North East Council of Alternative 

Medicine, Silchar, Assam has issued Registration Certificate to the 

petitioner on 08-09-2014. It is further stated in the revision petition that the 

petitioner was peacefully practicing his professions in the aforesaid place  

without any allegation from the public or from any corner. It is again stated 

that S.D.M., Hatisingimari on 16-10-2014 initiated the proceeding under 

Section 133 Cr.P.C. directing the petitioner to cease carrying out of the 

said profession till verification of his degree by the competent authority.  

Thus the occasions of the filing of this revision. 

 

7.  Now it is to be seen as to whether the learned Executive 

Magistrate was justified to pass the impugned order? 

 

8.  For the sake of convenience and appreciation, the impugned 

order is reproduced here in below: 

 

“Whereas it has been made to appear before me that you are carrying on a 

profession as Dental & Oral Hygenist Cum Optometrist, Regd. No.20336 

(Kol) at the opposite side of the SDO ©’s office, Hatsingimari 

(SuperMarket). 

 

Whereas it has been made to appear to me that you have submitted your 

profession related certificates etc. and prima facie found highly suspicious 

to me and your profession in this field may cause irreparable loss and 

injury to the public health. 

 



 

 

3

Whereas you are also prescribing allopathic Drugs which you are not 

authorized to prescribe. 

 

Whereas as per Section 22 (1) of the UGC Act, only a Univewstity 

established by an Act of Parliament or the State Legislature or an 

institution deeded to be a University or an Institution especially empowered 

by an Act of the Parliament is entitled to award degrees. Further, the 

Institutions established as stated above can award only those degrees, 

which are specified by the UGC under Section 22 (3) of the UGC Act, 1956 

and the degree awarded by an Institution named Council of Alternative 

Medicine, Kolkata is similar to an Institute which is listed as fake University 

and not listed in the list of existing University established by any Act of the 

parliament or state Govt. 

 

Whereas on the certificate it is mention that the Indian Council of 

Alternative Medicine is constituted under Bengal S.R. Act XXI of 1961 

which regulates registration of Society in Bengal. 

 

I, A.L. Gyani,IAS, Sub-Divisional Magistrate, South Salmara-Mankachar 

Subdivision, Hatsingimari do hereby draw a proceeding U/s.133 Cr.P.C. 

and direct and require you to cease carrying of the said profession till 

verification of your Degrees by the competent authorities. 

 

Dated this 16th Day of October, 2014” 

 

9.  I have carefully perused the relevant provisions of Cr.P.C. to 

appreciate the submissions of learned counsel of the parties rendered 

during hearing. The Cr.P.C. prescribed the provision of making the 

conditional order for removal of nuisance under Sec. 133 Cr.P.C. The 

public nuisance which can be redressed under the section fall under six 

categories:- 

(1) The unlawful obstruction or nuisance to any public place or to any 
way, river or channel lawfully used by the public; 

(2) The conduct of any trade or occupation, or the keeping of any 
goods or merchandise, injurious to the health or physical comfort of 
the community; 

(3)  the construction of any building, or the disposal of any substance, as 
is likely to occasion conflagration or explosion; 
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(4) a building, tent or structure, or a tree as is likely to fall and cause 
injury to persons; 

(5) An unfenced tank, well or excavation, near a public way or place; 
and 

(6) A dangerous animal requiring destruction, confinement or disposal. 
 
In all proceedings initiated under this section, the Magistrate should bear in 
mind that he is supposed to be acting purely in the interests of the public, 
and should be on his guard against any tendency to use this section as a 
substitute for litigation in the Civil Court in order to the settlement of a 
private dispute. 
 

10.  It needs to be mentioned here that the Section mandates that 

the Executive Magistrates are emplwered to pass conditional order and 

during drawl of proceeding under Sec. 133 Cr.P.C, Magistrate is required 

to fix time in the order and also to show cause in the manner as prescribed 

by the law of the land. But herein this case, the impugned order does not 

show that learned trying Magistrate has been pleased to fix any time nor 

any opportunity was provided to the revisionist for showing cause.  

 

11.  On the other hand, the impugned order shows that learned 

trying Magistrate was pleased to draw up proceeding under Sec. 133 

Cr.P.C. and directed the revisionist to cease the profession carried out by 

him till verification of the degrees by the competent authority.  

 

12.  In the result, it appears that the revisionist did not get any 

opportunity of natural justice to lay his stand on the aforesaid degrees in 

question. For the reasons as stated above, it is felt that the order is not 

legally sustainable within the frame work of the Sec. 133 Cr.P.C. 

Therefore, the impugned order is hereby set aside. Accordingly the 

revision is allowed on contest and without cost. 
 

Judgment is delivered in the open court.  Send back the 

L.C.R. alongwith the copy of judgment. 

  Given under my hand and seal of the Court on this 22nd day of 

December, 2014. 

 

Dictated & Corrected by me 

                 Sessions Judge, Dhubri 

 

Sessions Judge, Dhubri   


