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HIGH COURT FORM NO. (J) 2 
 

HEADING OF JUDGMENT ON ORIGINAL SUIT/CASE 
  
 District   - Dhubri 

 
In the   Court of the District Judge, Dhubri 

  
 Present : Sri A. Bhattacharyya, A.J.S. 
   Dhubri 
    
    
   Thursday, the 6th day of February, 2014 
 

  Title Suit (D) Case No. 74 of   2011 
 

           
 1. Sri Bikash Dev Sarma        
     
    
          Plaintiff (s) 
          Petitioner (s) 
 

   Versus 
          
   
 1. Smti Kalpana Devi 
   
          Defendant (s) 
          Opposite Party 
 
(I) Give date or dates     This appeal coming on this day (or having been herd on)          
    30-01-2014   
        In the presence of 
 
                 Advocate(s)      Plaintiff (s)
   
 Sri Anowar Hussain               -------------- for  -------------
                   Pleader (s)      Petitioner (s)
   
 
 

      Advocate(s)  Defendant (s)   
  Sri Shah Suza Goni    --------------for ------------------ 
                              Pleader (s)        Opposite Party 
 
   
 
 and having stood for consideration to this day, the Court delivered the 
following judgment :- 
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     J U D G M E N T  
  
 

  This is a suit brought by Sri Bikash Dev Sarma under Section 10 

of Hindu Marriage Act, 1955 seeking judicial separation against the O.P. Smti 

Kalpana Devi. 
 

2.  The story of the plaintiff-petitioner is that both the parties 

performed their social marriage ceremony on 05-06-2011 as per Hindu rites 

and customs. After marriage both of the parties led conjugal life as husband & 

wife and after few days of the marriage, some disputes and differences arose 

between them regarding maintenance of illicit sexual relation by the Opp. 

Party with some one and her illegal pregnancy. Subsequently the O.P. willfully 

took treatment and by using medicine clears the said illegal pregnancy. 
 

3.  It is further stated in the plaint that the O.P. started inhuman 

cruelty, neglect and negligence upon the petitioner & his family members. The 

O.P. is disobedient to the petitioner and always disturbing other family 

members and used filthy language upon the petitioner and his other family 

members. However, the O.P. sometimes inflicted physical torture upon the 

petitioner and for which the petitioner was plunged to untold mental agony 

and acute tension and passing his life in an abnormal situation of struggling 

that caused him not only dislodging from his business but also deprived his 

health and vigour making him unfit to bear his normal work. 
 

4.  It is also stated in the plaint that most of the time the O.P. created 

unhealthy atmosphere in the matrimonial house and also create pressure upon 

the petitioner to arrange separate accommodation for their living.  But when 

the petitioner being not financially sound expressed his inability to do so, the 

dispute and difference increased between the parties. The O.P. sometimes 

threatened the petitioner that she will commit suicide and cause loss & 

damage to the petitioner. 
 

5.  It is stated that on 16-10-2011 all of a sudden the O.P. left the 

matrimonial house without consent of the petitioner and taken all the 

ornaments like gold neckless, Churi (gold), ear ring (gold) which was given 

by the petitioner and since then she is living at her parental house. 
 

6.  That the petitioner informed the younger brother of O.P. namely- 

Jogodish Nath about the illegal activity of the O.P but said Jogodish Nath 

threatened to kill the petitioner and warned not to visit their house again. 
 

7.  That the cruel behaviour and activity of the O.P is untolerable & 

unbearable to the petitioner and it is not possible on the part of the petitioner 

to live together with the O.P. That it will be harmful to live together. Hence 
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this petition U/s. 10 of the Hindu Marriage Act. 

8.  The O.P. contested the case by filing written objection wherein 

the plea of maintainability of the case in law and on facts as well as 

suppression of material facts are taken. 
 

  The story stated by the O.P. in the written objection is as follows: 
 

9.  That the O.P. went with the petitioner to his home for leading a 

happy and conjugal life with him but she became a victim of the inhumane 

behaviour, treatment, torture and greediness of the petitioner, his elder brother 

and sister-in-law. After few days of the marriage, the petitioner and the in-

laws started ill-treating and misbehaving with the O.P. and subjecting her to 

both mental and physical cruelties asking her to bring an amount of 

Rs.50,000/- from her mother. When the O.P. refused to accede to their illegal 

demand, she was frequently abused, humiliated and assaulted. The O.P. 

tolerating all these atrocities meted out to her, continued to live and cohabit 

with the petitioner with a hope that the petitioner and the in-laws would repent 

one day for their misdeeds and she would be able to lead a happy and peaceful 

conjugal life with the petitioner. During married life the O.P. discovered that 

the petitioner and his sister-in-law had been maintained illicit relations and 

when the O.P. objected to this, then she was threatened with dire 

consequences. 
 

10.  It is further submitted that the O.P. getting news of illness of her 

mother went to her parental home on 16-10-2011 to see and attend on her 

ailing mother. After spending some days in her parental home, the O.P. on 24-

10-2011 accompanying with her relatives Dipa Devi, Purnima Devi and 

Shefali Devi returned to her matrimonial home. But the petitioner and her 

relatives have ill-treated her and drove her out of the matrimonial home for 

which she had to bring a police case under Dhubri P.S. Case No.675/2011.  
 

11.  It is also submitted in the written objection that the movable of 

the O.P. such as ornaments, furniture and articles were in possession and 

domain of the petitioner and the in-laws. The petitioner and the in-laws drove 

the O.P. out of her matrimonial home without allowing her to take anything of 

her movables including her ornaments with her. Therefore, she laid a 

complaint before the learned Chief Judicial Magistrate, which was registered 

as C.R. Case No.786/2012 and the same is pending for disposal in the Court 

of Judicial Magistrate, 1st Class, Dhubri. 
 

12.  As such, the petitioner is not entitled to a decree of judicial 

separation as prayed for. 
 

13.  On the aforesaid pleadings following issues were framed: 
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1. Whether the O.P. subjected the petitioner to inhuman cruelty and 

neglected the petitioner as alleged of? 

2. Whether the O.P. inflicted physical torture upon the petitioner for 

which the petitioner was suffering from untold mental agony and 

acute pain? and 

3. Whether the petitioner is entitled to get the decree for judicial 

separation as prayed for? 
 

14.  During hearing the petitioner laid affidavit-on-evidence. In 

support of his story one Sri Mahav Ch. Nath also laid affidavit-on-evidence. 

Both the P.Ws were cross-examined by the defence side. But the defence side 

did not adduce evidence. At the conclusion of the evidences, I heard 

arguments of the case from both the parties. 
 

15.  Now I propose to record my findings on the aforesaid issues in 

the light of the evidences on record. 

 

Decision and reasons of decision in respect of 
issue No.1 and 2. 

 
16.  Both the issues are co-related, therefore, the same is taken up 

together for decision. 
 

17.  Here in this case the plaintiff-petitioner sought the decree of 

judicial separation under Section 10 of Hindu Marriage Act, 1955. The 

Section 10 of Hindu Marriage Act, 1955 shows as follows: 
 

(1) Either party to a marriage, whether solemnized before or after the 

commencement of this Act, may present a petition praying for a 

decree for judicial separation on any of the grounds specified in 

sub-section (1) of Section 13, and in the case of a wife also on 

any of the grounds specified in sub-section (2) thereof, as 

grounds on which a petition for divorce might have been 

presented. 

(2) Where a decree for judicial separation has been passed, it shall no 

longer be obligatory for the petitioner to cohabit with the 

respondent, but the court may, on the application by petition of 

either party and on being satisfied of the truth of the statements 

made in such petition, rescind the decree if it considers it just and 

reasonable to do so. 
 

18.  From the Section 10 of the Hindu Marriage Act, 1955, it is clear 

that the petitioner is at liberty to seek for a decree of judicial separation on any 

of the grounds specified in sub-section (1) of Section 13. 
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19.  Here in this case the petitioner has sought the relief of judicial 

separation under grounds (i) and  (ia) of Section 13 of Hindu Marriage Act. 

The aforesaid grounds as narrated in the said sub-sections are as follows: 

 

(i) has, after the solemnization of the marriage, had voluntary 

sexual intercourse with any person other than his or her 

spouse; or 
 

(ii)  has, after the solemnization of the marriage, treated the 

petitioner with cruelty. 
 

20.  Now, it is to be seen as to how far the petitioner has recorded 

success to bring material in support of the said grounds. The petitioner in his 

affidavit-on-evidence has narrated the same story as he unfolded in the plaint. 

But during cross-examination the petitioner as P.W-1 has admitted that “two 

years ago his marriage was solemnized with Kalpana Devi. His wife Kalpana 

Devi has been residing at her parental home since 16-10-2011. He did not 

mention the name with whom, the O.P. had illicit relation. He has not even 

enquired into the aforesaid aspect. After marriage he did not get examined the 

O.P. by Doctor to ascertain as to whether she was carrying pregnancy or not 

before marriage. In his family there are 10 to 11 persons and O.P. resided in 

the common mess alongwith the aforesaid persons. He can remember the date 

on which the O.P. told him to reside separately but he did not mention the 

aforesaid date in his affidavit-on-evidence. He called village bichar in regard 

to the grievances, her displeasure on four to five times but the salish/ village 

was not reduced it into writing.”  
 

21.  Further, the P.W-1 during cross-examination admitted that Dhubri 

Civil Hospital is situated at a distance of 2 ½ k.m. from his house and he 

knows the Doctors. The O.P. did not beat him and he did not get examined 

himself by the Doctor. There are 5/7 families nearing to his house their names 

are Ganga Nath, Subodh Nath & Bhola Nath. The occurrence is known to 

aforesaid persons. The aforesaid persons were cited as the witness. He did not 

have any business. 
 

22.  The P.W-2 Madhav Ch. Nath in his affidavit-on-evidence 

supported the P.W-1. During cross-examination the P.W-2 had also admitted 

that “he knows both the parties. The O.P. has been residing at her parental 

home and she had made several attempts to lead conjugal life with the 

petitioner. Salish had taken place on a numbers of occasions but the said 

salish was not reduced into writing. They also took step so that the conjugal 

life between the parties can start.” 
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23.  Now considering the aforesaid admissions of the P.Ws in their 

respective cross-examination, it is found that the petitioner has recorded total 

failure to bring cogent materials in support of the grounds mentioned in the 

Section 13 (1) of Hindu Marriage Act, inasmuch as, the petitioner could not 

state before this Court the name of the person with whom the O.P. had 

maintained illicit relation or had intercourse. The petitioner had gone to the 

extent that he did not inquire into the aforesaid aspect nor he got examined by 

Doctor to ascertain as to whether she was carrying pregnancy before the 

marriage. It is alleged by the petitioner that he had to face intolerable agony 

and acute pain so also neglect at the hands of O.P.  also he alleged that he had 

to face cruelty at the hands of O.P. But during cross-examination the petitioner 

himself admitted that O.P. did not beat him and he did not get examined 

himself by the Doctor. 
 

24.  Therefore, considering the aforesaid facts and circumstances, it 

cannot be observed that the petitioner has recorded success to bring cogent 

materials or evidences in support of his plea as to the cruelty meted out upon 

him by the O.P. 
 

25.  For the aforesaid reasons, I am compelled to observe that the 

petitioner has recorded total failure to establish his case in his favour and 

accordingly both the issues are decided against him. 
 

   Decision on issue No.3 and reasons thereon. 
 

26.  In view of the decisions recorded in respect of issue No.1 and 2, 

it can be observed that the petitioner is not entitled to get the decree of judicial 

separation as prayed for. Accordingly this issue is also decided against the 

petitioner. 

      O R D E R 

 

  In view of the above, petition of the plaintiff-petitioner is 

dismissed on contest and without cost. Prepare decree accordingly. 
 

  Given under my hand and seal of the Court on this 6th day of 

February,  2014. 

 

 

Dictated & Corrected by me 

                        District Judge, Dhubri 

 

District Judge, Dhubri  

  


