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 HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 

          District: Dhubri 
 

                  IN THE COURT OF MUNSIFF NO-1, DHUBRI 
Present: Nur Jamal Hoque, AJS 
             Munsiff No-1 
             Dhubri 
                      Thursday, 20th day of February, 2014 
                                                  T.S NO-3/2009 
                      Smti Rajo Ray V/S Atul Sarkar and others 
This suit coming on for argument on –1/2/14  in presence of:- 

    Mr.   R. N Mondal                                             LD     Advocate for the plaintiff  
    Mr. M. Rahaman                                               LD advocate for the defendant 
 

 And having stood for consideration to this day, the court delivered the following 
judgment:- 
         JUDGMENT AND ORDER 
                       “This is a suit for declaration, demarcation of share partition and 

recovery of possession” 

1.Plaintiffs case in a nutshell is that late Narendra Sarkar, Late Jogendra Sarkar and late 
Ramani Kanta Sarkar were own brothers and jointly owned land covered under Khatian no-
127, 130 and tenanted khatian no-139 and separated their share but the land records 
running jointly. That plaintiff, proforma defendant no-1&2 are daughters and defendants 
are son of late Narendra Sarkar and they being heirs of said Narendra Sarkar inherited 
suit schedule land of plaint. That defendants enjoyed the property left by Narendra 
Sarkar on behalf of all the co-sharers. That plaintiff is entitled to get 1/5th share in said 
land and since 1997 she has been claiming her share of land crops therefrom but the 
defendants were avoiding the give plaintiffs share. That lastly on-10/12/2008, the 
defendants expressed that they will not partition the suit land with other co-sharers. 
Hence this suit instituted by plaintiff praying demarcation of suit land through partition 
along with other reliefs.   
2. The defendant defendant no-1 along with proforma defendant no-4(a) & 4(b) 
contested the suit filling written statements both in law and facts. The defendant with 
the plea of maintainability, cause of action, non-joinder of necessary parties etc, denied 
entire averments of plaint save and except those are specifically admitted in the written 
statement. The defendant further pleaded that it is absolutely false that Narendra 
Sarkar, Jogendra Sarkar and Ramani Sarkar jointly owned and possessed the land of 
khatian no-127, 130 and 139. The khatian no-130 stood in the names of Uttam Bala Devi, 
Narendra Nath Sarkar and Karuna Kanta Sarkar. It is suppressed that part of said 
khatian lands were transferred by registered sale deed/ gift deed no-2630/74, 
10585/10454, 511/77. 1048/72, 4959/78. 3234/77, 1053/75, 3171/77, 4529/78, 
1176/94, 511/77,  339/03, 943/96, 2335/96,  1078/03 to  different persons long back  
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and the lands to transferred are under their possession and enjoyment, but said 
transfer's / possessors, who are necessary parties to the suit have not been impleaded in 
this suit. That the right and title of plaintiff have been extinguish by lapse of time and 
her claim over suit land barred by law of limitation. That this suit filed by the plaintiff in 
order to harass the defendants and plaintiff has got no right title over schedule land of 
plaint. Hence upon the above defendants prayed dismissal of suit.  
3. In this case defendant no-2 submitted written statement separately contending 
that plaintiffs and proforma defendants no-1&2 are sisters and they are co-sharers of 
defendants and are entitled to equal share of land. That defendant no-2 has been given to 
possess about 8B of land and rest major of suit land is being enjoyed by defendant no-1 
and the defendant no-2 has no objection if property is partitioned and respective shares 
be given to them.  
4.  Upon the above pleadings my predecessor in office framed following issues:- 
 
             ISSUES                             

1. Whether the sit is maintainable? 
2.  Is there is any cause of action for the suit? 
3. Whether the suit is bad for non-joinder of necessary parties? 
4. Whether plaintiff has right, title, interest  over suit land? 
5. Whether plaintiff is entitled to 1/5th share on the suit property 

as claimed? 
6. Whether the plaintiff is entitled to a decree as prayed for? 
7. To what other relief/reliefs the plaintiff may be entitled? 

5. In this case plaintiff side adduces both oral and documentary evidences before the 
court. In the other hand defendants side  adduces  forms evidences before the court, 
even the defendant not turn up closing the evidence of plaintiff side.  
  
6. I have heard the arguments put forwarded by plaintiff. I have also perused the 
pleadings of both sides along with the entire evidences on records.   
             DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 
 
7. ISSUE NO-1:-    MAINTAINABILITY OF SUIT 
The defendant in the instant suit alleged that the suit is not maintainable in its present 
form. Learned counsel for the defendants side during the hearing of argument vehemently 
submitted before this court that suit has been filed by the plaintiff without serving 
notice under section-80 of C.P.C against the government official and even no leave has 
been obtained under section-80(2) C.P.C at the time filling of this suit. Admittedly this 
suit has been filed by the plaintiff praying partition over suit land and plaintiff make D/C, 
Dhubri as proforma defendant no-5 and no notice under section-80 of C.P.C was served 
before filling of this suit to D/C, Dhubri and even the plaintiff not obtained any leave 
under section-80(2) C.P.C at the time of filling this suit. The whole averments of plaintiff 
indicates that plaintiff has got no cause of action against the proforma defendant no-5 
and plaintiff even got no dispute with proforma defendant no-5. Notice under section-80 
of C.P.C is required to serve or leave under section-80(2) C.P.C is required in a case where 
any party aggrieved or dis-satisfied with the acts of government official which has 
performed at the time of performing official duty. The dispute in hand does not show any  
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thing before this court which can prove the fact that plaintiff of this suit is aggrieved or 
dis-satisfied with any action performed at the time of performing official duty by 
proforma defendant no-5. The proforma defendant no-5 made as party to this suit only 
for information. As such in this suit in hand notice under section-80 of C.P.C or obtaining 
leave under section-80(2) of C.P.C is not necessary. Hence upon the above it can be safely 
decide here that suit is maintainable in its present form and manner. This issue is 
answered in affirmative and in favor of plaintiff.  
8.  ISSUE NO-4 RIGHT, TITLE, INTEREST OF PLAINTIFFS OVER SCHEDULE 
LAND 
This issue relates to real points of controversy between the parties, for which this issue 
has been taken for discussion and decision prior to other issues. Before sailing over the 
evidences of plaintiffs and defendants side let have brief discussion about the case of 
plaintiff side. After careful perusal of pleadings of both sides, it has categorically appears 
before this court that plaintiff filed this suit for declaration of her 1/5th share over suit 
land contending that late Narendra Sarkar, Late Jogendra Sarkar and late Ramani Kanta 
Sarkar were own brothers and jointly owned land covered under Khatian no-127, 130 and 
tenanted khatian no-139 and separated their share but the land records running jointly. 
That plaintiff, proforma defendant no-1&2 are daughters and defendants are son of late 
Narendra Sarkar and they being heirs of said Narendra Sarkar inherited suit schedule 
land of plaint. That defendants enjoyed the property left by Narendra Sarkar on behalf of 
all the co-sharers. That plaintiff is entitled to get 1/5th share in said land and since 1997 
she has been claiming her share of land crops therefrom but the defendants were avoiding 
to give plaintiffs share. That lastly on-10/12/2008, the defendants expressed that they 
will not partition the suit land with other co-sharers. In the other hand defendant no-2 
submitted written statement separately contending that plaintiffs and proforma 
defendants no-1&2 are sisters and they are co-sharers of defendants and are entitled to 
equal share of land. That defendant no-2 has been given to possess about 8B of land and 
rest major of suit land is being enjoyed by defendant no-1 and the defendant no-2 has no 
objection if property is partitioned and respective shares be given to them.  The 
defendant no-2 in his written statement admitted the share of plaintiff and proforma 
defendant no-1&2 over suit land. But defendant no-1 in his written statement in para no-11 
stated that right, title of the plaintiff have been extinguish by lapse of time. That 
indicates that defendant no-1 indirectly admitted the fact that plaintiff has got her share 
over suit land but her right was extinguish by lapse of time. The defendant no-1 in his 
written statement admitted the fact that suit land earlier belongs to his father but said 
land was sold to many other persons and those purchaser not impleaded as party to this 
suit. So, from the pleadings of defendants it clears before the court that plaintiff is one 
of the legal heir of late Naredra Sarkar but whether right of plaintiff over suit land 
extinguish by the lapse of time that facts required to be answered and defendant no-1 has 
got the burden to prove such fact before this court. The defendant no-1 in his written 
statement simply denied the fact that late Narendra Sarkar, Late Jogendra Sarkar and 
late Ramani Kanta Sarkar were own brothers and but they not jointly owned land covered 
under Khatian no-127, 130 and tenanted khatian no-139. The defendant side also have got 
the burden to prove the fact that all the above persons not owned land of khatian no-127, 
130 and 139.  
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Plaintiff side in this case examined as many as five numbers of witnesses and exhibited 
seven numbers of documents before the court. In the other hand defendants side 
examined as many as three witnesses before this court and exhibited 23 numbers of 
documents before this court. I have carefully gone through the oral and documentary 
evidences of both side. Where I  find that plaintiff side through oral and documentary 
evidences proves the fact that Late Narendra Sarkar, Late Jogendra Sarkar and late 
Ramani Kanta Sarkar were brothers and they was owner and possessor of land covered by 
Khatian no-127, 130 and 139 and partition also took place between them and they 
possessed their respective possession over suit land. Ext-1,2 and 3 are certified copies of 
khatian no-127, 130 and 139. PW-5 one official witness appeared and proved all the above 
three documents  court. Plaintiff side failed to proved the fact that suit land as described 
in schedule of plaint inherited by father of plaintiff, defendants no-1,2 and proforma 
defendants no-1&2 and out of which plaintiff and her sisters are entitled to get 1/5th 
share but defendants illegally deprived the plaintiff and proforma defendants no-1&2 from 
their share over suit land, as because the land described in all the three khatians not 
tallied with the land described in schedule of plaint.  PW-1 further proved the fact 
that on-27/03/97, there was a meeting in respect of partition between the brothers and 
sisters of plaintiff and in that meeting defendants agreed to give 3B of land to their 
sisters  and in APOSHNAMA defendant and witnesses put their signatures. Ext-7 is the 
said APOSHNAMA, Ext-7(1) is the signature of Defendant no-1, Ext-7(2) is the signature 
of defendant no-2 and Ext-7(3) is the signature of husband of plaintiff. But plaintiff side 
failed to prove the fact that from which land defendant agreed to give 3B of land to 
plaintiff.   Plaintiff side through adducing convincing evidences before this court prove all 
the facts  late Narendra Sarkar, Late Jogendra Sarkar and late Ramani Kanta Sarkar were 
own brothers and jointly owned land covered under Khatian no-127, 130 and tenanted 
khatian no-139 and separated their share but the land records running jointly. But whether 
plaintiff, proforma defendant no-1&2 are daughters and defendants  inherited  suit land  
as described in plaint, that fact is not proved before this court as the land described in 
schedule of plaint and land described in all the three khatians not tallied with each other. 
DW-1 being defendant no-1 of this in his cross-examination categorically admitted   entire 
contentions of plaintiff by deposing the fact that Jogendra Sarkar, his father and Ramani 
Sarkar were own brothers and they resided separately by constructing houses. DW-1 
further admitted the fact there was land measuring 60B and his father got land measuring 
20/21 B  and said land was partitioned between his sisters and brothers. DW-1 further 
admitted execution of Ext-7, where he put his signature vide Ext-7(1). In this case though 
Ext-7 does not bears any schedule of suit land but entire documents reveals the fact that 
defendants agreed to give 3B of land to their sisters. In this case testimony of DW-1 
disprove the fact contentions of defendant no-1 that Narendra Sarkar, Jogendra Sarkar 
and Ramani Sarkar  not jointly owned and possessed the land of khatian no-127, 130 and 
139 and also disprove the fact that plaintiff's right over suit land extinguish by lapse of 
time. Because Ext-7 documents which was executed in the year 1997 and defendants in 
that documents agreed to give 3B of land to their sisters i.e plaintiff and proforma 
defendants no-1&2.  
In this case defendants side further tried to show that the suit land sold and gifted to 
many others vide sale/gift deed  no-2630/74, 10585/10454, 511/77. 1048/72,  
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4959/78. 3234/77, 1053/75, 3171/77, 4529/78,  1176/94, 511/77,  339/03, 943/96, 
2335/96,  1078/03. But defendants side failed to prove those fact of execution of gift 
deeds and sale deed to many other by executing sale/gift deed  no-2630/74, 
10585/10454, 511/77. 1048/72, 4959/78. 3234/77, 1053/75, 3171/77, 4529/78,  
1176/94, 511/77,  339/03, 943/96, 2335/96,  1078/03. The defendants side even failed 
exhibit all the above deeds before this case. Rather DW-1 in his cross-examination clears 
those facts by deposing the fact that Jognendra Nath and his legal heirs sold land from 
their share. He further deposes that Uttambala Devi is the wife of Jogendra Sarkar and 
Nayani Bala is his aunt. Nayani Bala sold land through Ext-THA and 1B-2K land given 
PARTAN to Bipin Barman. DW-1 also admitted the fact that he sold land to Bodhai Ray 
through Ext-DHA and through Ext-NA he sold land to Anil Barman and through executing 
other sale deed land was sold by Ramani Sarkar and his legal heirs. The testimony of DW-
1 clears the fact that he sold land to Bodhai Ray and Anil Chandra Barman and other land 
sold by Jogesh Sarkar and Ramani Sarkar and their legal heirs. It appears from the 
testimony of DW-1 that land sold by the Joges Sarkar and Ramani Sarkar and their legal 
heirs are those land which falls in their share and such land have no relation with the land 
plaintiff, defendants and proforma defendants no-1&2. It has already proved before this 
court father of plaintiff , Jogesh Sarkar and Ramani Sarkar was have land about 60B and 
all of them got about 20/21B of land and plaintiff is claiming share of her father and said 
land described in schedule of land. That indicates that  purchaser of land sold of Jogesh 
Sarkar and Ramani Sarkar and their heirs have got no relation with the suit land and as 
such purchaser of such land not required to implead as party to this suit. In this case crux 
of this dispute as to whether defendants gave any share to plaintiff and proforma 
defendants no-1&2 from suit land. DW-2 and DW-3 in their cross-examination deposes 
that sisters of defendant no-1 demands their shares but defendant no-1 refused to give 
any share to them. The testimonies of witnesses of defendants side clears the fact that 
plaintiff and proforma defendants no-1&2 demanded share but the defendant no-1 
refused to give their share. In the other hand defendants side failed to prove the fact 
that land of Ext-1,2&3 not belongs to predecessor of plaintiff, Jogesh Sarkar and Ramani 
Sarkar.  
Though DW-1 being defendant no-1 in his testimony admitted the fact that his father 
died leaving 21B of land  and said land was partitioned between his sisters and brothers.  
But the plaintiff side in this suit failed to prove the fact as to which of land  left by her 
father, because most of dags of khatian no-130, 127 and 139 not tallied with the land 
described in schedule of plaint. It  further appeared that plaintiff in this suit pleaded the 
source of her title from her father relying upon Ext-1,2 & 3 khatians. Whereas land of all 
those khatians not tallied with the land  described in schedule of plaint and even with 
Chitha's submitted in this case by plaintiff side. The plaintiff side even failed to exhibit 
any patta proving the fact that suit land as described in plaint really left by father of 
plaintiff. So, at this stage it is very difficult to ascertain the fact that suit land as 
described in plaint exactly the land left by predecessor of plaintiff and from which 
plaintiff is entitled to get 1/5th share. Undoubtedly from the oral testimonies of all the 
witnesses of defendants side it proved before the court that father of plaintiff, 
defendant no-1&2 and proforma defendants no-1&2 died leaving behind 21B of land but 
whether said 21B of land is the land which described in schedule of plaint that fact is not  
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proved before this court. The plaintiff also entitled to get her 1/5th share from such land 
but whether plaintiff is entitled to get her 1/5th share from suit schedule land  as 
described in the plaint that fact is not proved before this court. Upon the above it can be 
safely decide here that plaintiff side failed to prove her right, title, interest over the 
land described in schedule of plaint. As because plaintiff side in this case claimed her 
right, title, interest over suit land relying upon Khatian no-127, 130 and 139 vide Ext-1 to 
3 and it is evident that most of dags of all such khatians and the dags as described in 
schedule of plaint not tallied with each other.  
If for argument sake  this court passed any decree for partition over suit land then the 
entire order and decree will bear no meaning as because the decreetal land and land of all 
the khatian are   tallied with each other and for that decree will be come in-executable 
one. 
Therefore in the light of all the above discussion I  am of considered opinion that plaintiff 
side failed to prove her right, title, interest over suit land. Hence this issue is answered in 
negative  and against the  plaintiff.  
 
9. ISSUE NO-2 CAUSE OF ACTION 
In view of discussion and decision made in issue no-4, it can be safely decide here that this 
suit has  no cause of action. Hence this issue is answered in negative and in against the 
plaintiff.  
10. ISSUE NO-3 NON-JOINDER OF NECESSARY PARTIES:- 
The defendants in their written statement pleaded that suit is bad for non-joinder of 
necessary party contending that purchaser pattadars have not been impleaded in this suit 
and State of Assam is also not made parties to this suit. In this case after careful perusal 
of entire pleadings of both sides it has clearly appears before this court that plaintiff 
bring this suit for partition and other reliefs of framing preliminary and final decree 
against the defendants contending the suit land as her inherited land from their 
predecessor and accordingly the plaintiff impleaded all the necessary parties in this suit. 
The plaintiff have got cause of action against defendants no-1&2 who are admittedly her 
brother and they denied to give her share. The dispute brings by plaintiff in this case 
indicates that plaintiff has only cause of action against defendants no-1&2 and plaintiff 
got no claim against purchaser khatiandars and State of Assam in this suit. So, the dispute 
in hand not warrants the present all the persons as pleaded by defendants in their written 
statement. In this case presence of  all such persons will not serve any purpose or not help 
the court to decide the real points of controversy between the parties. The defendants in 
their written statement pleaded that  part of said khatian lands were transferred by 
registered sale deed/ gift deed no-2630/74, 10585/10454, 511/77. 1048/72, 4959/78. 
3234/77, 1053/75, 3171/77, 4529/78,  1176/94, 511/77,  339/03, 943/96, 2335/96,  
1078/03 to  different persons long back and the lands to transferred are under their 
possession and enjoyment, but said transfer's / possessors, who are necessary parties to 
the suit have not been impleaded in this suit. But the defendants side failed to prove all 
the above sale deed before the court. More also from the cross-examination of DW-1 it 
has already clearly appears before this court that DW-1 in his cross-examination clears 
those facts by deposing the fact that Jognendra Nath and his legal heirs sold land from  
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their share. He further deposes that Uttambala Devi is the wife of Jogendra Sarkar and 
Nayani Bala is his aunt. Nayani Bala sold land through Ext-THA and 1B-2K land given 
PARTAN to Bipin Barman. DW-1 also admitted the fact that he sold land to Bodhai Ray 
through Ext-DHA and through Ext-NA he sold land to Anil Barman and through executing 
other sale deed land was sold by Ramani Sarkar and his legal heirs. The testimony of DW-1 
clears the fact that he sold land to Bodhai Ray and Anil Chandra Barman and other land 
sold by Jogesh Sarkar and Ramani Sarkar and their legal heirs. It appears from the 
testimony of DW-1 that land sold by the Joges Sarkar and Ramani Sarkar and their legal 
heirs are those land which falls in their share and such land have no relation with the land 
plaintiff, defendants and proforma defendants no-1&2. It has already proved before this 
court father of plaintiff , Jogesh Sarkar and Ramani Sarkar was have land about 60B and 
all of them got about 20/21B of land. That indicates that land purchaser of land sold by 
Jogesh Sarkar and Ramani Sarkar and their heirs have got no relation with the suit land 
and as such purchaser of such land not required to implead as party to this suit. 
Therefore in the light of all the above discussion, it can be safely decide here that this 
suit is not bad for non-joinder of necessary parties. Hence this issue is answered in 
negative and in favor of plaintiff.  
11. ISSUE NO-5:- WHETHER PLAINTIFF IS ENTITLED TO 1/5TH SHARE ON 
THE SUIT PROPERTY:- 
In the light of discussion and decision made in issue no-5, plaintiff is not entitled to get 
1/5th share over suit land. Hence this issue is answered in affirmative and in favor of 
plaintiff.  
12.  ISSUE NO-6&7:- RELIEFS  
Both issues are co-relates with each other and same in nature, that is why both issues 
above are taken together for discussion and decision. In view of discussion and decision 
made in issue no-4 plaintiff is not entitled to all the reliefs as prayed for. Hence both 
issues above are answered in negative and against the plaintiff.  
      
 
              ORDER 
 
13. In the result plaintiff suit is dismissed on contest with cost. 
14.  Prepare a preliminary decree accordingly.  
15.  Judgment is pronounced and delivered in open court under the hand seal of this court 
on   20th   day of February, 2014. 

 
 
 
 
 
 
 
   MUNSIFF NO-1 

                  Dhubri  
                                                               (8) 
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                                                         APPENDIX 
 

1. PLAINTIFFS WITNESSES           PW-1 Rajobala Roy 
                                                                  PW-2 Chini Ram Ray 
       PW-3 Pramad Chandra Bhakat 
       PW-4 Harish Chandra Rahidas 
       PW-5 Kishore Kumar Tamuli 

2. PLAINTIFFS EXHIBITS   : -   Ext-1 Certified copy of Khatian no-127 
   Ext-2 Certified copy of  Khatian no-130 
   Ext-3 Certified copy of Khatian no-139 
   Ext-4 Certified copy of Draft Chitha  
   Ext-5 Certified copy of Chitha 
   Ext-6 Certified copy of Draft Chitha 
   Ext-7 Partition agreement 
   Ext-7(series) Signatures 
 

3. DEFENDANTS WITNESSES     :- DW-1 Atul Chandra Sarkar 
                                                                        DW-2 Sibendra Nath Roy 
           DW-3 Sudhir Roy 
 
4. DEFENDANTS EXHIBITS                      :- Ext-Kaa Katcha Patta(P.I.O)\ 
                                                                              Ext-Kha Katch Patta (P.I.O) 
                                                                              Ext-Ga ''          '' no-129 '' 
                       Ext-Gha ''     ''   no-47    '' 
                                                                               Ext-Oamaa  ''    no-37   '' 
                                                                               Ext-Cha       ''    no-21    '' 
                                                                               Ext-Chha      ''   no-201  '' 
        Ext-Jaa         ''   no-187  '' 
        Ext-Jhaa       ''   no-24    '' 
                                                                               Ext-Yaa        ''   no-200 '' 
                                              Ext-Taa  C.C of deed no-519 
                     Ext-Tha   ''         deed no-2630 
                                             Ext-Daa   ''      of deed no-3179 
                                              Ext-Dha   ''      of deed no-3173 
                 Ext-Naa    ''      of deed no-1176 
                 Ext-Ta       ''     of deed no-1053 
                Ext- Tha     ''      of deed no-4958 
                 Ext-Da      ''       of deed no-4958 
                 Ext-Daaa   ''      of deed no-4529 
                 Ext-Naa    ''       of deed no-1078 
                 Ext-Pa      ''        of deed no-2335 
                 Ext-Pha    ''    of old patta no-139 
                 Ext-Ba     ''    of deed no-3876/74 
 
                                                                    MUNSIFF NO-1 
                                                          Dhubri 


