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IN  THE  COURT  OF  ADDL.  SESSIONS  JUDGE   : :   AT DHUBRI 

 

Present:  Sri Dhrupad Kashyap Das 

Addl. Sessions Judge, Dhubri 

 

CRIMINAL APPEAL NO. 6 (3) /2013 

Najibor Rahman Khan @ Nice …………. Appellant  

-VS- 

Nikhil Ch. Roy ………… Respondent 

 

Date of Hearing: 10.01.14 

Date of Judgment: 24.01.14 

Advocates Appeared: 

For the Appellant: A.U. Ahmed Ld. Adv. 

For the Respondent: None 

 

J U D G M E N T 

1. This appeal U/S 374 of Cr.P.C. has been preferred by the Appellant 

Najibor Rahman Khan against the Judgment & Order dated 05.08.13 

passed by Ld. Addl. CJM, Dhubri in C.R.Case No. 802/2008 

 

2.  By the impugned judgment and order, the appellant (accused) was 

held guilty for the offence U/S. 138 Of the Negotiable Instrument Act, 

1881. The Ld. Court of Addl. CJM, Dhubri convicted the 

accused/appellant and sentenced him to undergo R. I. for 6 months but, 

no fine was awarded. However, the accused-appellant was directed to 

pay U/S. 357(3) Cr.P.C. to pay Rs. 1,60,000/- to the Complainant-

Respondent as compensation.  
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3. Being aggrieved by the impugned judgment; the accused appellant 

has preferred the instant appeal with a prayer to set aside the impugned 

judgment of conviction and sentence. 

 

4.  The appeal was admitted for hearing and on admission of appeal; 

the record of trial court was called for. The operation of the impugned 

judgment was stayed pending disposal of the appeal. Accused-Appellant 

was allowed to remain on previous bail.  

5.  After the admission of the appeal, the LCR has been received by 

this Court which has perused the same.  During the appeal, both the 

parties have jointly preferred an application bearing No. 300 for 

settlement of their dispute through which they have stated that they 

have settled down their dispute between them and have entered into a 

compromise not to proceed with the case anymore. They have prayed 

before the Court to pass necessary order by accepting their pleas.  

6.  The joint application so filed by the parties in respect of their 

entering into settlement of their issue, is in the nature of seeking 

permission from the court to allow the same. Both the parties personally 

appeared before the Court and their joint application has been allowed 

after being heard.  

7.  In the instant appeal since the parties have compromised and 

made settlement between themselves; therefore, this Court has directly 

come to its reasons & decisions in the appeal without citing the facts & 

evidences of the case feeling the same as unnecessary.  

In O.P. Dholakia Vs State of Haryana & Anr. [(2000) 1 SCC 762], it 

was held by the Hon’ble Supreme Court that since the petitioner had 

already entered into a compromise with the complainant and the 

complainant stated that the entire money had been received by him and 

he had no objection if the conviction under S.138 of the Negotiable 

Instruments Act is set aside, the Hon’le Judges thought it appropriate to 
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grant permission to compound the offence. While doing so, the Apex 

Court also indicated that necessarily the conviction and sentence under 

S. 138 of the Negotiable Instruments Act stood annulled. This aforesaid 

view was also followed in Anil Kr. Haritwal & Anr. Vs. Alka Guta & Anr. 

[(2004) SCC 366] wherein the Hon’ble Apex Court has held  that it is true 

that the application under S. 147 of the Negotiable Instruments Act was 

made by the parties after the proceeding had been concluded before the 

Appellate Forum. However, S.147 of the aforesaid Act does not bar the 

parties from compounding an offence under S. 138 of the Act even at the 

appellate stage of the proceedings. In this case, the Hon’ble Apex Court 

was pleased to find no reason to reject an application under S. 147 of the 

N.I. Act even in a proceeding under Article 136 of the Constitution.    

 The golden thread in all these decisions is that once a person is 

allowed to compound as provided under S.147 of the Negotiable 

Instruments Act, the conviction under S. 138 of the said Act should also 

be set aside. In case of Vinay Devanna Nayak Vs Ryot Sewa Sahakari Bank 

Ltd. [(2008) 2 SCC 305] the issue was raised and after taking note of the 

provisions of S. 320 Cr.P.C., this Court held that since matter had been 

compromised between the parties and payments had been made in full 

and final settlement of the dues of the Bank, the appeal deserved to be 

allowed and the appellant was entitled to acquittal.   

8. Under the above facts & circumstances; I am of the considered 

opinion that since the parties to the appeal have settled their dispute 

though at the appellate stage; the conviction still can be set aside in the 

light of the various Judgments rendered by the Hon’ble Supreme Court 

of India. Consequently, the order of conviction and sentence is to be set 

aside. As such, the conviction and the sentence passed by the Ld. Court 

of Addl.CJM, Dhubri dtd. 05.08.13 in C.R.Case No. 802/2008 is set aside 

and the appellant is acquitted of the charge leveled against him. The 

Appellant shall be set at liberty immediately.  
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9. Judgment is pronounced in the open Court. Appeal is disposed off 

on being compounded. No costs. Send back the LCR to the Ld. Court 

below along with a copy of this judgment. 

 

 Given under my hand and seal of this Court on this the 24
th

 day of 

January, 2014 at Guwahati. 

      

Additional Sessions Judge  

       Dhubri  
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CRIMINAL APPEAL NO. 6 (3) /2013 

 

Order dtd. 24.01.14  

Judgment delivered in open court on separate sheets. In the result the 

instant appeal is allowed. The conviction and the sentence passed by the 

Ld. Court of Addl.CJM, Dhubri dtd. 05.08.13 in C.R.Case No. 802/2008 is 

set aside. 

Appeal is disposed off on being compounded. No costs. The Appellant 

shall be set at liberty.  

 Send back the LCR to the Ld. Court below along with a copy of this 

judgment.  

 

 

Additional Sessions Judge  

    Dhubri  

 

 

      

 

 

  

  

 

  


