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J U D G M E N T  
 

   This criminal appeal is projected against the order and 
judgment  dated 08-10-2012 passed by learned S.D.J.M (M), 
Bilasipara in G.R (BLP) No.250/2007 whereby the accused 
appellants namely Moksed Ali, Saheda Bibi and Arzina Bibi were 
convicted under Section 323/34 I.P.C. and sentenced each of them to 
suffer rigorous imprisonment for 6 (six) months and also to pay fie of 
Rs.500/- each, in default to suffer rigorous imprisonment for another 1 
(one) month. 
 

2.  Being aggrieved and dissatisfied with the aforesaid order 
of conviction, the appellants assailed the impugned judgment on a 
numbers of grounds, which are narrated in the memo of appeal.   
 

3.  During hearing L.C.R. is called for and also learned 
counsels of the parties are heard.  
 

4.   It is submitted by the learned counsel of the appellants 
during hearing that marpit had given birth to the instant case for 
which cross-case was also brought against the complainant side 
wherein one Md. Soleman Haque, who happens to be the P.W-1 and 
informant of the case was also convicted under Section 323 I.P.C and 
sentenced to pay fine of Rs.1,000/- (Rupees one thousand only).  
According to the learned counsel of the appellants, the evidences are 
not at all sufficient to record the conviction under Section 323 I.P.C. 
Therefore, the appellants are liable to be acquitted. 
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5.  On a minute perusal of the L.C.R. in the light of the 
impugned judgment and the submissions rendered by the learned 
counsels of the parties, it appears that on 17-09-2007 at about 12 
noon while one Soleman Sk. was proceeding to the river Hel to bath, 
accused Moksed inflected blow on him from behind with the branch of 
tree. He was also assaulted by the wife and the daughter of Moksed 
and thereby he sustained injuries. Thereafter, one Joynal, Fazal 
Hoque and another two women pacified the incident. Thereafter, he 
returned to house and laid ejahar. 
 

6.  The Bilasipara Police Station on registration of a case 
took up the investigation and at the conclusion of the investigation 
submitted the charge-sheet U/s.341/323/34 I.P.C.  
 

7.  On the appearance of the accused persons, the offenses 
under Section 341/323/34 I.P.C. were explained and read over to the 
accused persons to which they pleaded not guilty.  
 

8.  During trial the prosecution side examined as many as 7 
(seven) P.Ws. Defence side did not adduce evidence.  Learned trial 
Court heard the arguments and at the conclusion of the trial, 
delivered the impugned judgment convicting the accused appellants 
as indicated above. Thus the occasion of the instant appeal.  
 

9.  Now, the point for determination in this appeal will be as 
to whether the evidences on record would justify the conviction of the 
accused appellants under Section 323 I.P.C.? 
 

10.  On a minute perusal of the evidence on record, the P.W-1 
Soleman Hoque, who happens to the informant and the victim of this 
case during trial and in his examination-in-chief narrated the story as 
he unfolded in the ejahar under Ext-1. 
 

  During cross-examination he has admitted that cross-
case was also filed against him. 
 

11.  P.W-2 Md. Joynal Sheikh states during trial and in his 
examination-in-chief that on the date of incident and at the relevant 
point of time he went to the bank of river to feed water to his cattles. 
At that time Soleman also came to the bank of the river to have bath. 
At that time Moksed Ali, his wife and daughter were on the bank of 
the river. Moksed assaulted Soleman with a branch of tree. 
Thereafter, he pacified the incident. 
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  From the deposition of P.W-2, it is clear that he has only 
implicated the accused Moksed but not the wife and the daughter of 
Moksed with the offence alleged of. 
 

12.  P.W-3 Fazal Haque was also present at the place of 
occurrence on the date of incident and at the relevant point of time 
and then he saw that the accused Moksed assaulted Soleman with 
the branch of tree. Thereafter, wife of Moksed and daughter also 
assaulted Soleman. Later on he alongwith other pacified the incident. 
 

13.  P.W-4 Monnaf Ali  during trial and in his examination-in-
chief states that on the date of incident and at the relevant point of 
time he was proceeding on the road and then he found that Soleman 
and Moksed were also proceeding through the same road and at that 
time Moksed carried one branch of tree whereby he assaulted 
Soleman. 
 

  From the deposition of the P.W-4, it is clear that he has 
implicated only the accused Moksed not his wife and daughter with 
the offence alleged of. 
 

14.  P.W-5 Sahida Bibi states during trial and in his 
examination-in-chief that on the date of incident a marpit had taken 
place between Soleman and Moksed. 
 

  During cross-examination she admitted that while Moksed 
was taking bath, she returned to her house. So, from the deposition 
of P.W-5, it is clear that she did not witness the incident. 
 

15.  P.W-6 Sri Bhaben Ch. Nath is the I.O. of this case, whose 
evidences are appearing to be record only. 
 

16.  P.W-7 Dr. Mustafa Anisur Rahman is the Medical Officer 
of this case whose evidences are also appearing to be record only. 
 

  So these are all about the evidences on record. 
 

17.  From a minute analysis of the evidences on record, it is 
clear that on the date of incident and at the relevant point of time 
marpit had taken place between Moksed and Soleman. Both of them 
brought cases against each other. It is alleged in this case that the 
P.W-1 was assaulted by the accused persons i.e. Moksed and his 
wife and the daughter. According to the P.W-1 Joynal and Fozal 
along with two others women pacified the incident. The aforesaid 
Joynal and Fozal were examined as the P.W-2 and P.W-3 but the 
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P.W-2 did not implicate the wife of Moksed and his daughter whereas 
he implicated the accused Moksed to the effect that he (Moksed) 
assaulted Soleman with the branch of a tree. P.W-3 has implicated all 
the accused persons with the offence alleged of. P.W-4 Munnaf Ali 
did not at all implicate the wife and the daughter of Moksed Ali with 
the offence alleged of. P.W-5 Sahida Bibi infact did not see the 
incident and remaining P.Ws are the official witnesses. 
 

18.  So on a critical analysis of the evidences on record and in 
my considered opinion the materials, so far surfaced in the 
testimonies of the P.Ws against the wife and daughter of the accused 
Moksed, are not at all sufficient to affirm their conviction under 
Section 323 I.P.C. but the same appear to be sufficient to affirm the 
conviction of the accused Moksed Ali under Section 323 I.P.C.   
 

19.  Considering the aforesaid observations in the light of the 
impugned judgment and order of conviction, it can be observed that 
the conviction recorded against the accused Moksed Ali is liable to be 
affirmed whereas, the conviction recorded against the other two 
appellants is not sustainable in the eye of law. Therefore, the same is 
set aside. 
 

20.  As regards the sentences passed by the learned trial 
Court below, it appears that the incident had arisen out of the incident 
of marpit between accused appellant Moksed Ali and the informant of 
this case whereby cross-case had also been given birth and in the 
cross-case the informant was also convicted. 
 

21.  Considering the aforesaid aspect in the light of the 
judgment passed by the learned trial Court below, it is felt that the 
sentence of fine of Rs.1,000/- would meet the end of justice and as 
such sentence of fine recorded by the learned trial Court below is 
modified. 
 

22.  Accordingly, the sentence passed against the appellant 
Moksed Ali by the learned trial Court Below in the impugned 
judgment is hereby modified. In the result, conviction recorded by the 
learned trial Court below vide impugned judgment under Section 323 
I.P.C. against the accused Moksed Ali is hereby affirmed and he has 
to pay fine of Rs.1,000/- in default to suffer rigorous imprisonment for 
1 (one) month and the said fine if realized be paid to the victim-cum-
informant. Further, the conviction recorded against the other two 
appellants are hereby set aside.  
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23.  Accordingly the appeal is allowed to the extent as 
indicated above on contest. Judgment is delivered in the open Court. 
Send back the L.C.R. alongwith a copy of the judgment.  
 
  Given under my hand and seal of the Court on this 20th day of 
January, 2014. 

 
 

Dictated & Corrected by me 
 
            Sessions Judge, Dhubri 

Sessions Judge, Dhubri 


