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J U D G M E N T  
 

Shri Ramayan Choudhury the then T.S.I, Dhubri Police 
Station vide an ejahar dated 20-09-2010 states that on 19-09-2010 
at about 8 p.m. on the basis of secret information regarding illegal 
selling of some medicinal drugs in the area of Bidyapara Bhatigaon 
under the jurisdiction of Dhubri P.S, he alongwith the staffs of Dhubri 
P.S. town branch conducted search in that area and during search 
the accused named above was apprehended on the road of village 
Bidyapara Bhatigaon near Idgah field (Bhusimath) and 720 Nos. of 
Spasmo-Proxyvon Capsules were seized from his possession. 
During preliminary enquiry, it is found that the aforesaid capsules 
contain Proposyphene Napsylates, which are the psychotropic 
substances  specified in the N.D.P.S. Act, 1985 and further the 
accused named above has been dealing in illegal sale of such 
medicinal drugs since long back. The seized capsules have been 
sent to the Inspector of Drugs, Dhubri for necessary examination and 
furnishing of the report. Thus the occasion of filing of ejahar. 

 

2.  The Dhubri Police Station on registration of a case took 
up the investigation and at the conclusion of the investigation laid 
charge sheet under Section 20 (b) of N.D.P.S. Act against the 
accused.  
 

3.  On the appearance of the accused, the charge under 
section 20 (b) of N.D.P.S. Act is framed. The charge so framed is 
read over, explained and interpreted to the accused to which he 
pleaded not guilty.  
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4.  During trial the prosecution side after examining as many 
as 11 (eleven) P.Ws closed their side. Statement of the accused is 
recorded. I heard the arguments of the case from both the parties. 
 

5.  Now, the point for determination in this case will be as to 
whether the materials surfaced from the deposition of the P.Ws 
would justify the conviction of the accused persons under Section 20 
(b) of N.D.P.S. Act or not? 
  

DICISIONS AND REASONS THEREON. 
 

6.   In order to ascertain the aforesaid point for 
determination, perusal of entire evidences on record is necessary. 
Therefore, let us have a look at the evidences on record. 
 

7.   P.W.1 - Ekram Ali states during trial that on the date of 
incident and at the relevant point of time he heard halla. Hearing the 
halla, he came nearing to the Idgah Maidan and heard that the 
accused was involved in the business of tablets. Thereafter, police 
came and asked his name. 
 

  He was declared hostile by the prosecution and 
thereafter, he was cross-examined by the prosecution.  
 

8.  P.W-2 Mostaque Hussain states during trial that he 
heard that the accused used to sell caught syrup and psychotropic 
drugs. On the date of incident and at the relevant point of time, the 
police caught the accused at the time of selling tablets nearing Idgah 
Maidan. He heard that the police apprehended the accused and took 
him to the police station.  
 

  During cross-examination he states that he did not 
witness the apprehending of the accused by the police personally. 
He cannot say the name of the person as to from whom he heard 
about the incident. At the relevant point of time he was at his house. 
 

9.  P.W-3 Nur Hussain states during trial that on the date of 
incident and at the relevant point of time while he was returning his 
home from workplace, he heard halla nearing the Idgah field and 
found police personnel therein. 
 

  He was also declared hostile by the prosecution and 
accordingly he was cross-examined by the prosecution. 

 

10.  P.W-4 Md. Mozibor Rahman states during trial that about 
two years back on the date of incident and at about 8/8:30 p.m. while 
he was returning to his house from Siliguri and nearing to his house 
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at Bhusimath, he found police along with accused, who was nabbed 
by the police. Police recovered some tablets from the possession of 
the accused. Police seized the aforesaid tablets and he put signature 
in the seizure list. Ext-1 is the seizure list wherein Ext-1 (1) is his 
signature. 
 

   During cross-examination the P.W-4 disclosed that at the 
time of putting signature, he cannot say as to whether the Ext-1 was 
written or not. At that time he cannot say as to whether the 
Magistrate was present or not. He did not see any tablets and he 
heard about it. He cannot say the name of the person from whom he 
heard about the recovery of the tablets. 
 

11.  P.W-5 A.S.I. Surojit Ch. Roy states during trial that the 
incident had taken place in the year 2010. On the date of incident he 
accompanied T.S.I. Rustom Raj Brahma to the house of the accused 
Mohabbat Ali. Some Proxyvon tablets were recovered from the 
possession of the accused while the accused on the road. 
Thereafter, the accused was brought to the police station and the 
bag in question was seized.   
 

   From the deposition of P.W-5 it is revealed during cross-
examination that at the time of seizure of the tablets in question no 
Magistrate was present. 
 

12.  P.W-6 A.S.I. Prodip Kr. Roy states during trial that on the 
date of incident he accompanied T.S.I. Rustom Raj Brahma 
alongwith constable Surojit Ch. Roy, Ramayan Chowdhury to the 
Bushirmath, Bidyapara under Dhubri Police Station. At that time 
accused was carrying something in a polythene bag. Seeing them 
the accused attempted to conceal the same and then he was caught. 
From polythene bag some Spasmo Proxyvon tablets were 
recovered. Thereafter, the accused alongwith the aforesaid tablets 
were brought to the police station. 
 

During cross-examination the P.W-6 states that at the 
time of seizure no Magistrate was present.  
  

13.  P.W-7 S.I. Ramayan Chowdhury states during trial that 
on 19-09-2010 he was working in the Dhubri Police Station in the 
capacity of A.S.I. On that day he got one secret information that at 
the village Bidyapara, Bhatigaon (Bhusirmath) some proxyvon 
medicines are being sold. Then he informed the matter to the Sadar 
Police Station and thereafter, alongwith staff he proceeded to the 
aforesaid place. Thereafter, they took search of the area and 
recovered some Spasmo Proxyvon tablets from the accused 
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Mohabbat Ali. Later on, the aforesaid articles were seized. 
Thereafter, accused alongwith the aforesaid articles were brought to 
the police station. Ext-1 is the seizure list wherein Ext-1 (2) is his 
signature. Ext-2 is the ejahar wherein Ext- 2(1) is his signature. 
Remaining part of the investigation was conducted by T.S.I. Rustom 
Raj Brahma. 
 

During cross-examination he admitted that he did not 
furnish written information as to the receipt of secret information to 
his superior officer nor did they inform the accused before taking 
search that he had the right to be searched in the presence of 
Gazetted Officer or Magistrate. They seized the articles in question 
at the place of occurrence and also took out sample there from. 
Thereafter, they brought the articles in question to the police station 
and kept it in the Malkhana but he did not bring the Malkhana 
register. 

 

14.  P.W-8 Sri G.N. Deka being expert hailing from F.S.L, 
Assam states during trial that on 01-11-2010 while he was working 
as Deputy Director in the Drugs & Narcotics Division, Directorate of 
Forensic Science, Assam on that day he received a parcel through 
the i/c, Director in connection with Dhubri P.S. Case No.522/2010. 
The parcel consisted of 30 (thirty) exhibits enclosed in a sealed 
envelope cover, which was sealed with the seal impression 
forwarded.  

DESCRIPTION OF ARTICLES 
 

3 (three) sealed envelopes marked as “XX”, having three 
closed polythene packets each containing 10 blue coloured capsules 
(total of 3 x 10=30), branded as “SPM-PRX”. The exhibits were 
again marked by him as DN-321/2010 (a1) to DN-321/2010 (a 30) 
accordingly. 

RESULT OF EXAMINATION 
 

He has examined the samples as per the U.N. 
Laboratory Manual and found that exhibit DN-321/2010 (a1) to DN-
321/2010 (a 30) gave positive tests for Proposyphene. This report 
was forwarded to the Deputy Superintendent of Police (H.Q), Dhubri 
by their the then Director, i/c.  Mr. K.C. Sarma. Ext-3 is his report and 
Ext-3 (1) his signature. Ext-4 is the forwarding of his report and Ext- 
4 (1) is the signature of the then Director, i/c, Mr. K.C. Sarma, which 
he knows.  
 

15.  P.W-9 C/271 Dilbor Hussain states during trial that on 
the date of incident and at the relevant point of time he was posted 
at Dhubri Police Station and then accused was caught along with 
some tablets and was brought to Dhubri Police Station and then he 
saw the accused. 
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During cross-examination the P.W-9 admitted that he 
cannot say as to the circumstances under which the accused was 
caught alongwith tablets. 
 

16.  P.W-10 Sri Biswajit Talukdar states during trial that on 
20-09-2010 he was working in the capacity of Inspector of Drugs in 
Dhubri. He was asked to take the sample from the seized articles. 
Accordingly he went to the Dhubri Police Station and took the 
sample from the seized articles, which was Spasmo Proxyvon 
Capsule. Accordingly he took out the sample and sent it to regional 
Drugs Testing Laboratory, Guwahati. Thereafter, the aforesaid 
Laboratory sent him the report of examination through post. Ext-5 is 
the Form-17, whereby he collected the sample from the seized 
articles, wherein Ext-5 (1) and 5 (2) are his signatures therein. Ext-6 
is the examination report of the Drugs Testing Laboratory, wherein 
Ext-6 (1) is the signature of Partha Jyoti Gogoi, Govt. Analyst, whose 
signature is known to him from long association. 

 

  During cross-examination, the P.W-10 admitted that at 
the time taking out sample, Executive Magistrate was not present in 
the police station and he did not find the samples, which he took out. 
  

17.   P.W-11 S.I. Rustom Raj Brahma states during trial that 
on 20-09-2010 while he was posted at Dhubri Police Station in the 
capacity of S.I. of Police, he was entrusted with the investigation of 
this case. On getting the charge of investigation, he examined the 
complainant and also witnesses. On perusal of the C.D, he found 
that A.S.I. Ramayan Choudhury has visited the place of occurrence, 
made seizure and search and also prepared the sketch map. Ext-7 is 
the sketch map wherein Ext-7 (1) is the signature of A.S.I. Ramayan 
Choudhury, which is known to him. Mr. Choudhury arrested the 
accused. During investigation he took out the samples in the police 
station and thereafter he sent the samples to F.S.L. for examination 
and also he collected the report from the F.S.L. Thereafter, on 
receiving the F.S.L. report he submitted the charge-sheet under Ext-
8 wherein Ext-8 (1) is his signature. 
 

  Further, he stated during examination-in-chief that the 
seized properties were kept in the Malkhana of the police station. 
Today he did not bring the Malkhana register. On 19-09-2010, it was 
brought to the Police Station and since then it was kept in the 
Malkhana of the Police Station. He took out the sample on 21-09-
2010. He did not prepare inventory of the case. He did not send 
written report as to the seizure, search of the seized articles so also 
about the arrest of the accused to his superior officer.   
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  During cross-examination the P.W-11 admitted that in 
the seized articles there was no signature of the Magistrate and 
Magistrate was not present at the time of seizure. At the time of 
taking out sample no Magistrate was present. 
 
  

  So these are all about the evidences on record. 
 

 
18.  Now, on a minute perusal of the entire evidences on 
record, it is revealed that P.W-7 on the date of incident had received 
one secret information as to the selling of Proxivon medicine. Then 
being the respectable police officer, he informed the matter to the 
Sadar Police Station and thereafter, alongwith staffs, he proceeded 
towards the aforesaid place. From the aforesaid statement, it is clear 
that the P.W-7 did not furnish written information to his superior 
officer as to the receipt of the aforesaid secret information. 
Thereafter, the P.W-7 alongwith police personnel took search of the 
area and recovered tablets in question from the possession of the 
accused. But doing so, the P.W-7 and his staffs did not inform the 
accused that he had the right to be searched in the presence of 
Gazetted Officer or Magistrate. This apart, here in this case the P.W-
7 took the search of the area and the body of the accused also 
seized some articles but there is no iota of evidence to show that 
P.W-7 was authorized to do so either by the Government or by his 
authority under whom he was serving. The investigation appears to 
be completed by the P.W-11 but he did not prepare any inventory as 
to the search, seizure and arrest of the accused also it is revealed 
that the P.W-11 had informed his superior officer about the search, 
seizure and arrest of the accused. In addition to aforesaid facts and 
circumstances, it is revealed that the seized articles were kept in the 
Malkhana before sending it to F.S.L. for examination. But the 
Malkhana registered was not exhibited during trial by the 
prosecution. Also it is revealed from the deposition of aforesaid P.Ws 
that at the time of search, seizure and taking out sample of the 
seized articles, no Magistrate was present. 
 

19.  From the aforesaid materials it is vividly clear that here in 
this case during investigation a number of mandatory requirements 
enumerated under Section 41, 42, 43, 50, 52 (A) and 57 of the 
N.D.P.S. Act have not been complied with. Considering the aforesaid 
non-compliance of the mandatory requirements of aforesaid 
Sections in the light of the following decided case laws: 
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 1. (2012) 5 Supreme Court Cases 226 
2. 1997 (2) Gauhati Law Journal 1 

 3. 2001 Supreme Court Cases (Cri) 1048 
 4. (2002) 2 Gauhati Law Reports 78 
 5. (2011) 3 Supreme Court Cases (Cri) 366 
 6. (2010) 3 Supreme Court Cases (Cri) 1255 
 7. 2011 (6)  Gauhati Law Journal 319 
 8. (2012) 4 Gauhati Law Reports 573 
 9. 2005 Supreme Court Cases (Cri) 541 
 10. 1980 Supreme Court Cases (Cri) 683, 
 

   it is found that here in this case the trial of the 
accused is vitiated due to the non-compliance of the 
mandatory requirements of the aforesaid Sections. 

  

20.  As such, in my considered opinion, the evidences 
so far revealed from the P.Ws cannot be based for the 
conviction of the accused under Section 22 (b) of N.D.P.S. 
Act as the trial of the accused has already been vitiated. 
 

21.  In the result, the accused is acquitted on benefit 
of doubt and set at liberty forthwith. His bail bond stands 
discharged. The seized articles shall be destroyed in due 
course of law. Accordingly, P.I, Dhubri be informed. 
Judgment is delivered in open court.   
 

Given under my hand and seal of the Court on this 21st  
day of January, 2014. 
 
 
Dictated & Corrected by me  

               Special Judge, Dhubri 
 
Special Judge, Dhubri. 


