
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI

Case No : Misc.01/2012

 Aklima Bibi….. 1st party
-Vrs

Md. Ashraful Ali…….2nd party

Present : Shri S. Datta, AJS

Learned Advocates appeared :
For the Petitioner          :  Shri B. Mohanta
For the OP                     :  Sk. Md. Sahajahan

Evidence recorded on   : 25.4.13 & 30.7.13
Argument heard on       : 15.5.14 & 28.5.14
Final order passed on    : 05.6.14
Law involved                :  Under Section 125 CrPC

FINAL ORDER

                          1. The 1st party's case in brief, as her petition u/s 125 CrPC reveals, 
is that she was married to the 2nd party on 23.7.10 and they led a happy conjugal 
life for  a few months.  The 2nd party thereafter started to torture the 1st  party 
demanding money and continued with his ill-treatment despite being paid a sum of 
Rs.10,000/- by her. One day he beat her severely causing serious injuries and then 
filed  a  false  case  against  her  in  which  she  had  to  be  in  jail-custody.  Still  on 
16.12.11, after her release from the jail, she went to the house of the 2nd party in 
the company of her parents & relatives but the 2nd party declined to resume the 
marital life, rather beat her & her companions. The 1st party then took shelter at 
her  paternal  home  and  has  been  living  there  in  utmost  misery  for  having  no 
income of her own. She added that the 2nd party is a mason by occupation apart 
from having immovable properties and he earns about Rs.20,000/- per month. She, 
therefore, prayed for a monthly maintenance of Rs.3000/-.

                         2. The 2nd party contested the case by filing a written objection in 
which he admitted his marital relation with the 1st party but denied the allegations 
of dowry-demand & torture.  His case, in brief, is that on 12.10.11 at about 7-00 
PM the 1st party attacked him suddenly and amputated his male-organ for which 
he  had  to  be  hospitalized.  Her  mother  lodged  an  Ejahar  over  that  matter  in 
pursuance of which the Galokganj PS case No. 524/11 was registered u/s 326 IPC 
and the police arrested the 1st party in that case. The 2nd party also pleaded lack 
of sufficient means to maintain the 1st party in a separate establishment. 
                   3. The 1st party examined two witnesses including herself and the 2nd 
party examined himself in addition to two other DWs. I then heard the argument 
of both sides and passed the Final Order on 25.09.13 dismissing the case. The 1st 
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party then preferred a Revision [C.R. Case No. 13(4)/13] against that order and the 
Hon'ble  Sessions Judge,  by the Order Dated 21.01.14 passed on that  Revision 
Petition, set  aside the order of dismissal and sent  back the Case-record with a 
direction to consider the fact of subsistence of marriage between the parties, the 
admitted fact  that  the 2nd party did not  pay any maintenance to the 1st  party 
during her stay at her parental home and also the aspect that the 2nd party is an 
able-bodied person. I heard both sides afresh and have set out now to pass a fresh 
order, as directed.
                4. Already noted, the 2nd party admitted his marital relation with 
the 1st party in his written objection and it is well-settled that in a case u/s 125 
CrPC,  the  strict  proof  of  marriage is  not  necessary.  Therefore,  there  is  hardly 
anything left to be determined on this point. The real  points for determination 
in this  case are : (i) whether the 1st party is able to maintain herself ; if unable, (ii) 
whether the 2nd party has sufficient  means (including his physical  capacity to 
earn)  to  maintain  the  1st  party  ;  if  yes,  (iii)  whether  the  2nd  party 
refused/neglected  to  maintain  the  1st  party  particularly  during  her  stay  at  her 
paternal  home  ;  if  yes,  (iv)  whether  the  1st  party  is  otherwise  entitled  to 
maintenance from the 2nd party particularly in view of the provisions u/s 125 (4) 
CrPC ; if yes, (v) what amount of maintenance would be just & fair to grant to the  
1st party on the facts & circumstances of the case.

Decisions & Reasons therefor :

          5. First I take up the point no.(i). PW-1 (1st party herself) stated in 
her evidence that she has no source of income and PW-2 is totally silent about it. I  
may note here that no one can be expected to prove the negativity of a fact. The 
provisions u/s 101/103 of the Evidence Act cast the burden of proving a fact on 
the party which asserts  it.  In  other  words,  the burden lies  on the party which 
claims the existence of the fact and not on the party who denies its existence. The 
provisions u/s 125 CrPC entitles a wife to maintenance from her husband if she is 
“unable to maintain herself” but the burden of proving such inability, as noted 
above,  does  not  lie  of  her.  If  the  husband claims that  she  is  able  to  maintain 
herself, he is to prove such ability (by showing her sources of income etc.) as per 
the aforesaid provisions of the Evidence Act.  In the case at hand, all the DWs 
(including the 2nd party himself) asserted in their examination in-chief that the 1st 

party works in a Bidi-factory. But DW-3 disclosed in his cross-examination that he 
only heard about the aforesaid occupation of the 1st party. Needless to say, his 
evidence on this point is totally hearsay and inadmissible. It is pertinent to note in 
this context that both parties admitted that they have been living apart from each 
other since the year 2011. Therefore, how the 2nd party (DW-1) or his father (DW-
2) came to know about the subsequent occupation of  the 1st party is nobody’s 
guess. None of the DWs have disclosed any fact from which it could be presumed 
that  they had any direct  knowledge of  the alleged occupation of  the 1st party. 
Hence, I am unable to rely on their version. The defence having thus failed to 
discharge  the  burden  as  aforesaid,  I  decide  the  point  no.(i)  in  the  negative  in 
favour of the 1st party.

         6. Next the point no.(ii). The 1st party (PW-1) claimed in her evidence 
that  the 2nd party had a monthly income of Rs.20,000/-.  But  her  father  (PW-2) 
testified that the 2nd party earns only Rs.300/- to Rs.400/- per day which comes to a
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maximum of Rs.12,400/-  per  month even assuming that  the 2nd party got  work 
every day.  There is no denying the fact that there is a gulf of difference in their 
versions on this point. But DW-1&3 admitted in their evidence that the 2nd party is 
a day-labourer by occupation. Though they claimed that his daily income is only 
Rs.60/- to Rs.70/-, I respectfully agree with learned Advocate for the 1st party that it 
is a matter of judicial notice that the day-labourers charge a daily wage of not less 
than Rs.200 now-a-days. Therefore, the monthly income of the 2nd party has to be 
something around what PW-2 claimed. Moreover, DW-3 clearly stated in his cross- 
examination that the 2nd party was an able-bodied person and DW-2 also admitted 
that the 2nd party was capable of working. In a similar context, the Hon’ble High 
Court observed in Fakaruddin Ahmed -Vrs- Parveen Sultana (Para : 5) [reported in 
MANU/GH/0202/2004 = (2005)1 GLR 105] that the term “sufficient’ means”, as it 
appears u/s 125 CrPC, includes not only the actual income of the 2nd party but also 
his capability to earn ; if he is an  able-bodied person, he has to be deemed to have 
“sufficient means” to maintain his wife. Therefore, the point no.(ii) is decided in 
the affirmative in favour of the 1st party.

7. The point no.(iii)&(iv) being inter-linked on facts, I take them up 
together for the sake of brevity and convenience. The 2nd party (DW-1) admitted 
during cross-examination that he did not provide any maintenance to the 1st party 
during her stay in her paternal home. But this does not necessarily mean refusal or 
negligence on his part to maintain her.  The entitlement of the 1st party to such 
maintenance is equally relevant here. Sec.125(4) CrPC provides that “No wife shall 
be  entitled  to  receive  an  allowance  for  the  maintenance…….and  expenses  of 
proceeding, as the case may be, from her husband under this section………..if,  
without  any  sufficient  reason,  she  refuses  to  live  with  her  
husband……………..”(emphasis  supplied).  Therefore,  the  question  of 
negligence/refusal on the part of the husband to maintain his wife in the period of 
her  living separately arises only when she has “sufficient  reason” for  so living 
apart. One may note here that the provision begins with a negative clause “No wife 
shall  be entitled…..”  and it  has  been observed by a  Five-Judges  Bench of  the 
Hon’ble Supreme Court in M. Pentiah & Others -Vrs- Muddala Veeramallappa and 
Others [reported in MANU/SC/0263/1960 : AIR 1961 SC 1107](Para : 20) that the 
negative words used in a Statute is “clearly prohibitory”. In A. K. Roy & Another 
-Vrs- State of Punjab & Others (Para : 10) [reported in  MANU/SC/0156/1986 : 
AIR 1986 SC 2160 : (1986)4 SCC 326, the Hon’ble Apex Court held that such 
negative  clause  is  mandatory too.  Therefore,  in  my  considered  opinion,  the 
prohibitory provisions u/s 125(4) CrPC shall prevail over the enabling provisions 
under other Sub-sections of Sec.125 CrPC. In other words, if the wife fails to prove 
“sufficient  reason”  for  her  living  separately,  she  shall  not  be  entitled  to  any 
maintenance from her husband for the period of her living separately even if she is 
unable to maintain herself and her husband has sufficient means to maintain her. 
Needless to repeat, until such “sufficient reason” is proved where applicable, the 
question of negligence/or refusal on the part of the husband to maintain the wife 
cannot arise, because, the very entitlement of the wife to such maintenance ceases 
to exist in view of the bar u/s 124(4) CrPC which, in turn, absolves the husband of 
his liability to maintain her in the period of her living separately without sufficient 
reason. However, it is well-settled that a strict proof of such “sufficient reason” is 
not necessary in a case u/s 125 CrPC, given the nature & purpose of this social  
legislation.  
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                     8. With this legal position in mind, let me now turn to the factual 
aspects of the case. To claim that the 1st party (PW-1) has “sufficient reason” to live 
separately, she testified that one & half a month after the marriage, the 2nd party 
started to assault her demanding a cash of Rs.10,000/-. Her father paid the amount 
to him and this part of her evidence is corroborated by her father (PW-2). But it is 
well-settled  that  a  mere  corroboration  does  not  by  itself  make  the  evidence 
reliable ; it  has also to be appreciated by the touchstone of probability.  The 1 st 

party clearly stated in her petition (referred to as a part of the record) that her father 
is a day-labourer by occupation. How he managed to pay Rs.10,000/- to the 2nd 

party is nobody’s guess. PW-1 deposed further that some days after the aforesaid 
payment, the 2nd party came up with a fresh demand for Rs.20,000/- and, on her 
failure to procure the amount, he assaulted and drove her out. PW-2 also testified 
that the 2nd party assaulted & ousted the 1st party demanding money but this part of 
his evidence is hardly reliable,  because,  the demand, assault  & ouster allegedly 
occurred in the house of the 2nd party and there is nothing on records to show that 
PW-2  was  present  or  had  any  occasion  to  be  present  there  at  that  time.  The 
evidence  of  PW-1 pertaining  to  the  alleged  ouster  thus  lacks  corroboration.  In 
saying so, I am not oblivious of the fact that when a woman meets torture at her 
matrimonial home, there can hardly be any eyewitness of it apart from her in-laws 
who, for obvious reasons, would be reluctant to advance her cause. But it is also 
equally true that it is very easy to make an allegation but very difficult to refute it.
                       9. DW-1 (2nd party) deposed that the 1st party had told him that he 
was not to her likings ; one day she cut his penis by means of a blade. DW-2 Asma 
Bewa (mother  of  2nd party)  & DW-3 Hamidur Rahman (a  neighbour  & distant 
relative  of  the  2nd party)  corroborated  him  on  both  these  facts.  PW-1  herself 
admitted during cross-examination that she had been in jail-custody in a case filed 
by the 2nd party. Her father (PW-2) also testified that she was in jail-custody on the 
allegation  of  cutting  the  penis  of  the  2nd party.  DW-3 clearly  suggested  in  his 
evidence that the 1st party was arrested by police from the house of the 2nd party in 
connection with that case ; not even a suggestion was put to him (DW-3) to deny 
this fact. Therefore, the allegations of the 1st party that the 2nd party ousted her is 
clearly  false and  it  has  been  observed  by  the  Hon’ble  Supreme  Court  in  Deb 
Narayan  Halder  -Vrs-  Anushree  Halder  [reported  in  AIR  2003  SC  3174  : 
(2003)11 SCC 303] that when the grounds pleaded by the wife for living separately 
from her husband is found to be false, she is not entitled to maintenance from him. 
The 1st party stated in her petition u/s 125 CrPC that after her release from the jail, 
she went to the house of the 2nd party on 16.12.11 in the company of her parents & 
relatives but the 2nd party declined to resume the marital life, rather beat her & her 
companions. But neither she (PW-1) nor her father (PW-2) has even winked at such 
visit in their evidence. The 1st party rather came up with a new case in course of the 
cross-examination of the DWs that the 2nd party had entered into another marriage. 
All the DWs denied that suggestion. Such a wild allegation made by the 1st party 
without any attempt to prove it rather reveals the hollowness of her original case. 
                   10. Situated thus, I find the defence-case to be more probable. Hence, I 
reject the petition u/s 125 CrPC. No costs. 

Dictated & corrected by me and given under my hand and seal of the Court on this 
05th Day of the Month of June in the year 2014.

      Addl. Chief Judicial Magistrate, Dhubri


