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IN  THE  COURT  OF  ADDL.  SESSIONS  JUDGE  : :  BILASIPARA CIRCUIT COURT 

AT BILASIPARA, DHUBRI 

 

Present:  Sri Dhrupad Kashyap Das 

Addl. Sessions Judge, Bilasipara Circuit Court 

Bilasipara, Dhubri 

 

CRIMINAL APPEAL NO. 4 (1) /2013 

 

Saman Ali & Ors.   …………. Appellant (Accused)  

-VS- 

State of Assam       ………… Respondent 

 

Advocates Appeared: 

For the Appellant :     Md. A. Mannan Ld. Advs. 

For the State :     Md. A.T.A. Bepari, Ld. Addl.P.P. 

Date of Hearings :  30.1.14, 6.3.14 & 20.3.14 

Date of Judgment :  27.3.14 

 

J U D G M E N T 

1. This appeal U/S 374 of Cr.P.C. has been preferred by the 

accused/appellants against the Judgment & Order dated of conviction 

18.1.13 passed by Ld. SDJM (M), Bilasipara in GR (BBR) Case No. 74/2008. 

 

2.  By the impugned judgment and order, the accused persons/ 

appellants are held guilty for the offence U/S. 447/323/34 IPC. The 

accused persons are sentenced to undergo – 

- R.I. for 3 months each and to pay fine of Rs. 500/- each and in 

default they will have to undergo R.I. for another 15 days each for 

the offence U/S. 447/34 IPC, and  
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- R.I. for I year each and to pay fine of Rs. 1000/- each and in 

default they will have to undergo R.I. for another 1 month each for 

the offence U/S. 323/34 IPC.   

 

3.  The appeal was admitted for hearing and the record of trial court 

was called for. The operation of the impugned judgment was stayed 

pending disposal of the appeal.  

4.  I have heard both the sides on the appeal and gone through the 

trial court record.  

5.  The crux of the case as unfolded in the trial is that on 18.5.08 at 

about 7 am the accused appellants entered into the premise of the 

Informant and assaulted him by “lathi & fala” causing him injuries at his 

nose and also caused injury on his eye by giving hand blow. When 

Salimuddin, Saleha Bibi and Abu Bakkar Siddik came there after hearing 

hue & cry, the accused persons also assaulted them by lathi and piece of 

wood causing injuries.  

The ejahar lodged by the Informant (PW 1) was registered by the 

Bagribari PS as Bagribari P.S. Case No. 74/08 U/S. 147/447/325/326/506 

IPC. After necessary investigation of the case, charge-sheet was 

submitted U/S. 447/323/34 IPC against the accused-appellants. 

Accordingly, prima facie offences U/S. 447/323/34 IPC were explained to 

the accused persons who pleaded not guilty and claimed to be tried. The 

full length trial was held before trial court resulting to conviction of 

accused appellants. 

6.  Being aggrieved by the impugned judgment the accused appellants 

have preferred the instant appeal with a prayer to set aside the 

impugned judgment of conviction and sentence.  

7. In the Appeal Memo it is submitted by the Ld. Counsel for the 

Appellants that the Ld. Court below miserably failed to appreciate the 

evidence on record and came to an erroneous decision convicting the 

appellants. It is also submitted that Ld. Court below failed to have 
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Further, it was submitted that Ld. Court below did not appreciate 

evidence of MO correctly since the fact is that except finding simple 

injury at the nose of the Informant (PW1), the M.O. did not find any 

injuries to the other victims. Moreover, the witnesses examined are 

interested witnesses.   

8.  While going through the trial court record, it is seen that during 

trial, prosecution has examined as many as 9 witnesses. Prosecution 

examined the Informant Abdul Karim as PW 1, Solemuddin Sk. as PW 2, 

Saleha Bibi as PW 3, Abu Bakkar Siddik as PW 4, Manjiran Bibi as PW 5, 

Abdul Latif as PW 6, Khalilur Rahman as PW 7, Dr. Abu Taher Abdullah 

(M.O.) as PW 8 and I/O Padum Ch. Nath as PW 9.  

9. PW 1 the Informant deposed in evidence that on he date of 

occurrence when he was sitting with his younger daughter the accused 

appellants came to his place and assaulted him by “lathi & fala” causing 

him grievous injuries. When the other persons Solemuddin, Saleha and 

Abubakkar came there to save him after hearing hue & cry, the accused 

persons also assaulted them. In cross PW 1 deposed that there was land 

dispute between the accused and the complainant. This PW stated that 

he did not write the ejahar and also could not say the name of the 

person who wrote the ejahar. After the incident, many people gathered 

in the place of occurrence. Nur Islam, Bahad Ali, Mofijudddi, Khalilur 

Rahman etc were present at that time.  

10. PW 2 deposed that he came to the place of occurrence after 

hearing the hue & cries and saw the accused appellant beating the PW 1 

(Complainant). He saw that the complainant received injuries at his eye 

and nose. The accused also assaulted him. In cross he deposed that the 

complainant and the accused Saman Ali are his brothers.  

11. PW 3 who is the wife of PW 2 deposed that the accused persons 

were assaulting the complainant. When she went to interfere with the 

scuffle, the accused persons also assaulted her. She received injury at her 

hand. In cross she deposed that the complainant is her brother-in-law 
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and many people gathered at the place of occurrence. The incident 

occurred for land.  

12. PW 4 deposed that when he heard hue & cry in the house of PW 1, 

he reached there. The accused appellants also assaulted him and PW 3. 

PW 1 was hit by wooden piece (fala) by the accused persons. He deposed 

that the accused (Saman Ali) and Complainant (PW1). In cross he 

deposed that the incident occurred for land. There were 20/25 people 

gathered at the place of occurrence.  

13. PW 5 deposed that she is the wife of the complainant. On the date 

of the incident Complainant was assaulted by the accused persons by 

wooden piece. She was also assaulted at the hand of the accused. The 

accused persons had beaten up PW 2 & PW 3. In cross she deposed that 

the incident occurred for land. There were many people present at the 

place of occurrence.  

14.  PW 6 deposed that he saw the accused persons while they were 

assaulting the complainant (PW 1) by lathi. He heard that the incident 

occurred for land. He deposed in cross that police did not ask him 

anything.  

15. PW 7 deposed that he came to the place of occurrence when 

heard the hue & cries. He saw injury at the eye of the complainant. 

Police did not ask him anything. In cross he deposed that he did not see 

the accused committing the offence. Both the parties have civil dispute 

which is pending.  

16. PW 8 the M.O. deposed that he conducted medical examination of 

the victims on 18.5.08. He found simple scratch injury at the nose of PW1 

(the complainant). On the same day he examined PW 2, PW 3 & PW 4 

but did not find any injury on their bodies. He deposed that he 

conducted the medical examination as per police requisition and 

exhibited the Injury Report as Ext. 2.  
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17.  PW 9 the I/O who filed the charge-sheet deposed that he made 

the sketch map of the place of occurrence but, not exhibited. He further 

deposed that he did not seize the “lathi”, “fala (wooden piece)”, etc. in 

connection with the case. He deposed that the PW 2 is the brother of PW 

1, PW 3 is the wife of PW 2, PW 4 is the son of PW 2 and PW 5 is the wife 

of PW 1(Complainant).         

18. It is seen from the records of the case that the accused appellants 

denied all the incriminating materials put to them during his examination 

U/S. 313 Cr.P.C.    

19. Now if we analyse the evidence then we could see that the 

accused appellant Saman Ali is the real brother of the complainant PW 1. 

The other accused appellants being the son of accused Saman Ali are the 

nephews of PW 1. They entered into a scuffle with PW 1 for a land 

related dispute. The I/O (PW 9) by not exhibiting sketch map has not 

described the houses or places of residence of both the parties. The 

appellants are stated to be residing within the same compound. But 

their houses are separate.  

It has been observed that the victim PWs are the interested 

witnesses since they are relative to each other. Therefore, their evidence 

cannot be relied upon totally. However, there is no denial as to question 

of assault done by the accused appellants to the PW 1 which has been 

established by the PWs. But, at the same time it is also essential to 

determine degree of injury received by PW 1 & others as well as nature 

of assault. The medical evidence shows that there is only simple scratch 

injury found only at the nose of PW1 (the complainant). The M.O. did not 

find any injury on PW 2, PW 3 & PW 4 on their bodies. All the PWs 

deposed that injury was caused by the accused appellants by “lathi”, 

“fala”, “batam”(wooden piece) etc. But, the question is that had there 

been any assault or blow by a battam or fala; there would definitely be 

very serious or gruesome injury. 
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20. Therefore, from the totality of fact & evidence, I am of the 

considered opinion that the accused persons after entering into the 

premises of the PW 1 have voluntarily caused simple hurt to PW 1 (Abdul 

Karim) and held him guilty for the offence u/s 323 IPC. I find no infirmity 

in the finding, so far conviction of accused persons are concerned.  

21. I have considered the fact of sentence imposed by the Ld. Trial 

Court. During argument, the Ld. Counsel for the appellants has submitted 

that the sentence passed by the Ld. Trial Court is not proportionate, if 

the offence is taken as proved. The Ld. Counsel for the appellants has 

argued that the Ld. Trial Court has not considered the fact that the 

appellants are the near relatives of the complainant. The complainant 

and the accused Saman Ali are own brothers. The other accused persons 

are the nephews of the complainant. The accused appellants entered 

into a scuffle with the complainant for land related issues between them. 

Considering the circumstances under which the occurrence of incident 

took place, I am of the opinion that there was scope for leniency in 

sentence which the Ld. Court below could have considered. Further, I am 

of the view that without imposing any sentence of rigorous 

imprisonment upon the accused appellants, the sentence of fine will 

meet the ends of justice and serve the purpose of punishment of a guilty 

person.  

The sentences of R.I. for 3 months each of the accused for the 

offence U/S. 447/34 IPC and R.I. for I year each of the accused for the 

offence U/S. 323/34 IPC are apparently on the harsher side. Therefore, 

upon considering all the factors; I, by the powers coffered U/S. 386 

Cr.P.C.,  modify the sentence by setting the R.I. for 3 months each of the 

accused for the offence U/S. 447/34 IPC and R.I. for I year each of the 

accused for the offence U/S. 323/34 IPC but uphold only the penalty 

portion awarded to be realized by way of fine i.e. to pay fine of Rs. 500/- 

each for the offence U/S. 447/34 IPC, and to pay fine of Rs. 1000/- each 

for the offence U/S. 323/34 IPC. However, in default to pay the fine, the 

accused appellants shall undergo S.I. for 15 days instead of R.I. for the 
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offence U/S. 447/34 IPC and also S.I. for I month instead of R.I. for the 

offence U/S. 323/34 IPC. I am of the considered opinion that without 

imposing any sentence of imprisonment upon the accused, sentence of 

fine only will meet the ends of justice serve the purpose of punishment 

of a guilty person.  

22. Thus the instant appeal is partially allowed on contest. The 

appellants shall deposit the fine amount before the LD. Trial Court within 

a period of 30 days from the date of passing this judgment.  

23. Following the ratio of Ankush Shivaji Gaikwad vs State of 

Maharashtra MANU/SC/0461/2013/(6) SCALE 778, as laid by Hon'ble 

Supreme Court of India, it is further provided that in the event of 

realisation of fine amount as above, the entire amount be given to the 

victim Abdul Karim u/s 357(1)(b) Cr.P.C. by learned trial court.  

24.  Send back the case record of GR (BBR) Case No. 74/2008 to the 

court of Learned Sub-Divisional Judicial Magistrate (M), Bilasipara along 

with a copy of this judgment. 

25. Judgment is pronounced in the open Court. Appeal is disposed off 

on contest.  

 Given under my hand and seal of this Court on this 27
th

 day of 

March, 2014 at Bilasipara Circuit Court, Bilasipara, Dhubri. 

      

 

Additional Sessions Judge,  

         Bilasipara Circuit Court, Bilasiprara, Dhubri  
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C.A. 4(1)/2013 

Order dtd. 27.03.14  

Both the parties are represented by their respective Ld. Counsels.  

The Judgment is pronounced in the open Court which is delivered on 

separate sheets. In the result, this Court modifies the sentence by setting 

the R.I. for 3 months each of the accused persons for the offence U/S. 

447/34 IPC and R.I. for I year each of the accused persons for the offence 

U/S. 323/34 IPC but uphold only the penalty portion awarded to be 

realized by way of fine i.e.  

-to pay fine of Rs. 500/- each for the offence U/S. 447/34 IPC, and 

-to pay fine of Rs. 1000/- each for the offence U/S. 323/34 IPC.  

However, in default to pay the fine, the accused appellants shall 

undergo S.I. for 15 days instead of R.I. for the offence U/S. 447/34 IPC 

and also S.I. for I month instead of R.I. for the offence U/S. 323/34 IPC.   

Thus the instant appeal is partially allowed on contest. The 

appellants shall deposit the fine amount before the LD. Trial Court within 

a period of 30 days from the date of passing this judgment.  

It is further provided that in the event of realisation of fine amount 

as above, the entire amount be given to the victim Abdul Karim u/s 

357(1)(b) Cr.P.C. by learned trial court.  

Send back the case record of GR (BBR) Case No. 74/2008 to the court of 

Learned Sub-Divisional Judicial Magistrate (M), Bilasipara along with a 

copy of this judgment.  Appeal is disposed off on contest. 

 

Additional Sessions Judge,  

Bilasipara Circuit Court, Bilasipara  

  


