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Sri M. Zaman learned P.P. Respondent for the State of Assam 
 

Date of Hearing   :      04-03-2014 
Date of Judgment  :      14-03-2014 

 

 

 

J U D G M E N T  

 

   This criminal appeal is projected against the judgment and 
order of conviction passed by the learned Asstt. District & Sessions Judge, 
Dhubri on 06-12-2012 in Sessions Case No.24/2000 whereby the 
appellant Monowar Hussain was convicted under Section 376 I.P.C. and 
sentenced to suffer S.I. for 7 (seven) years and to pay a fine of Rs.2,000/- 
only in default to suffer S.I. for another 6 (six) months and further the 
appellant Isiron Bibi was convicted under Section 376/109 I.P.C. and 
sentenced to suffer S.I. for 7 (Seven) years and to pay fine of Rs.2,000/-  
in default to suffer S.I. for another 6(six) months. 
 
2.  Being aggrieved and dissatisfied with the aforesaid order of 
conviction, the appellants assailed the impugned judgment on a numbers 
of grounds, which are narrated in the memo of appeal.   
 
3.  During hearing L.C.R. is called for and also learned counsel of 
the appellants as well as learned Public Prosecutor are heard. 
 
4.   I have carefully gone through the impugned judgment in the 
light of the L.C.R. After a careful studies of the materials of the L.C.R., it 
appears as follows: 
 
  That the informant Jambiya Khatun lodged an ejahar before 
the Superintendent of Police, Dhubri whereby it was stated that she was 
working and staying in the house of the accused Monowar Hussain as the 
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maid servant for about 1 ½ years. During that period on 22-04-1999  at 
about 12 mid night accused Monowar Hussain being abetted by his wife 
accused Mosstt. Isiran Bibi forcibly committed rape on her against her will. 
The Superintendent of Police, Dhubri forwarded  the ejahar to the Officer-
in-charge, Gauripur Police Station to register a case and to investigate the 
same. On receipt of the ejahar, Gauripur Police Station registered a case 
and at the conclusion of the investigation laid charge-sheet under Section 
376/109 I.P.C. against the accused appellants. 
 
5.  After commitment and on the appearance of the accused 
persons, learned trial Court below framed the charge under Section 376 
I.P.C. against the accused Monowar Hussain and under Section 376/109 
against the accused Isiran Bibi. The said charges were read over and 
explained to the accuseds to which they pleaded not guilty. 
 
6.  During trial, the prosecution side after examining as many as 9 
(nine) P.Ws closed their side. Statement of the accused is recorded under 
Section 313 Cr.P.C.  Learned trial Court below heard the arguments of this 
case and finally delivered the impugned judgment, which brought the 
appellants to this Court as the appellants. 
 
7.  Now, the point for determination in this case will be as to 
whether the evidences on record would justify the conviction of the 
accused appellants under the offences charged of? 
 
8.  To address the aforesaid question, obviously perusal of the 
evidences on record is necessary. 
 
9.  P.W-1 Jambiya Khatun, the informant-cum- victim states 
during trial that she knows both the accused persons. The occurrence took 
place about one year back. The accused Monowar Hussain took her to his 
house as maid servant. Initially she used to work morning to evening and 
she returned to home for staying. Thereafter, the accused persons 
provided room for her accommodation in their house during night. On the 
night of 12th baishakh while she was sleeping after dinner in the room 
provided for her, accused Monowar Hussain entered into her room, 
fastened her hands with a gamocha and gagged her mouth by putting a 
piece of her wearing saree and brandishing a dagger forcibly committed 
rape on her.  
 
  While narrating the aforesaid incident as the P.W-1, she 
deposed that co-accused Isiran Bibi, wife of Monowar asked her to 
concede the demand of her husband for sexual intercourse with her stating 
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that she was unable to sexually satisfy her husband and she would be 
accepted as his second wife. In this way, for 3 to 4 months, together 
accused Monowar Hussain committed rape on her and as a consequence 
she was pregnant. She also stated that in order to terminate her pregnancy 
both the accused persons gave her herbal medicine and also requested 
her to go to the hospital for termination of her pregnancy. But she refused 
to do so. Lastly, both the accused persons started to assault her and drove 
her out from their residence. She returned back to her parental home and 
narrated the incident in detail to her mother. She further deposed that as a 
result of pregnancy, she gave a birth a female child. She and her mother 
convened a village Salish wherein accused Monowar Hussain was present 
and agreed to marry her, to give landed property, houses, cash money 
Rs.5000/- etc. But the matter could not be settled in the Salish though 
convened on several occasions. 
 
  During cross-examination of the P.W-1, it is revealed that 
P.W-1 worked as maid servant in the house of accused persons for one 
year. She worked in the house of the accused about four years ago. At the 
time of occurrence, the accused persona had only one dwelling house 
consisting of two rooms, they had separate kitchen. The accused persons 
had two grown up sons they are Moinul and Nur Islam. The age of Moinul 
may be 20 years. Nur Islam is elder to Moinul. The accused persons have 
three daughters. Their elder daughter Monowara was married off before 
the occurrence. The age of the second daughter Anowara may be 17//18 
years. The accused persons have three other minor sons namely Saddam 
Hussain, Abu Bakkar Siddique and Rubul and also a minor daughter 
Minara Khatun.  The minor children namely Abu Bakkar and Minor 
daughter Minara used to sleep with their mother accused Isiron.  Other 
children of the accused persons used to stay in the house which was used 
as kitchen. The accused persons accommodated her in their another room 
of their dwelling house for stay during night since the month of Baishakh. 
Before the occurrence and after she began to stay in the house at night, 
the accused Monowar Hussain used to tell her occasionally that he liked 
her. The accused Monowar Hussain had sexual intercourse with her 
forcibly for the first time after three months of her stay at his house at night. 
The salish took place in the pharmacy of Raju. Yunus Bepari was the 
President of the Salish. The proceedings of the Salish was written. 
 
10.  P.W-2 Punpani Bewa is the mother of the prosecutrix (P.W-1) 
. She deposed that her daughter Jambiya Khatun worked in the house of 
the accused persons as maid servant for about 10/12 months. Initially 
Jambia Khatun used to work in the house of the accused persons from 
morning till evening and thereafter used to come back at night. 
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Subsequently, accused persons provided a room in their dwelling house 
for her stay at night in their house. During her stay in the house of the 
accused persons at night, accused Monowar Hussain forcibly committed 
rape on her (P.W-1). Accused Monowar induced her to get married. When 
accused Monowar wanted to marry her daughter, accused Isiran Bibi wife 
of Monowar turned her out after being assaulted. Jambiya told her about 
the incident of rape committed by accused Monowar Hussain. Then she 
convened a village Salish wherein accused Monowar confessed his guilt 
and agreed to marry Jambiya (P.W-1). Subsequently accused Monowar 
refused to marry Jambia. At that time Jambiya was pregnant and later on, 
she gave birth a female child. 
 
  During cross examination she stated that her daughter was 
not earlier married prior to the incident. She still unmarried. Further she 
stated that prior to the incident of this case Jmbiya i.e her daughter was 
married to Mofassal Hoque. She did not hear that said Mofassal divorced 
her and she did not obtain the talaque Nama. Her daughter worked in the 
house of accused 10 to 12 months. She went to work place during morning 
and returned to the house during evening at the initial stage and she 
continued the aforesaid process. Thereafter, the accused provided 
accommodation to her daughter at their house. After 4-5 months of works 
in the house of accused, her daughter was provided accommodation by 
the accused in his house but she (Jambiya) used to come house during 
day one to two times. After spending two to three months night, Isiran 
assaulted her daughter and drove her out. After the incident accused Isiran 
assaulted Jambia and drove her out and thereafter Jambia told her about 
the incident and about the pregnancy. Before that she (Jambiya) did not 
tell about the incident to her. 
 
11.  P.W-3 Mahidul Azam Sarkar (Pharmacist) a co-villager 
deposed  that one day about more than a year ago the victim Jambiya 
Khatun came to his house and told him that accused Monowar Hussain 
subjected her to sexual intercourse with a promise to marry her while she 
stayed at the house of the accused as maid servant. As a result of sexual 
intercourse with the accused Monowar Hussain, she became pregnant for 
4/5 months. So, he held a bichar to solve her problem. The bichar was 
attended by one Motiur Rahman, Yunus Ali, Kahinur Ali, Khairaul and 
some other people where victim Jambiya Khatun with her family members 
and the accused Monowar Hussain were also present. In the bichar, 
Jumbiya Khatun narrated that accused Monowar Hussain committed rape 
on her while she was working at the house of the accused as a maid 
servant promising to marry her and as a result she was pregnant. Accused 
Monowar Hussain forced her to get abortion of the child in her womb and 
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then she returned to her home. Jumbiya Khatun told in the bichar that 
Isiran Bibi, wife of accused Monowar Hussain also knew the fact of 
committing rape on her by accused Monowar. Accused Monowar admitted 
in the bichar that he had sexual intercourse with Jumbiya Khatun (P.W-1) 
and that she became pregnant as a result of sexual intercourse with him. 
Accused Monowar proposed to settle the matter by paying a sum of 
Rs.5000/- to Jumbiya Khatun as compensation but she refused to accept it 
and insisted upon that she should be married by the accused Monowar 
Hussain. Then accused Monowar Hussain refused to marry Jumbiya 
Khatun and as such no settlement was arrived at. A second bichar was 
also convened for their dispute, but no settlement could be done. About 
one year ago Jumbia Khatun gave birth a female child. 
 
12.  P.W-4 Yunus Ali and P.W-5 Motiur Rahman, are the co-
villagers of the informant-cum-victim Jumbiya Khatun. Both of them 
attended the village salish invited by Mahidul Azam Sarkar (P.W-3)  to 
settle the problem faced by Jumbiya Khatun (P.W-1). These two witnesses 
deposed almost in the same line as P.W-3 stated. 
 
13.  P.W-6 Rustom Ali, elder brother of the victim Jumbiya Khatun, 
stated that about two years ago both the accused persons came to their 
house and asked his mother to allow his sister Jumbiya Khatun to work in 
their house as maid servant. His mother agreed to their proposal and his 
sister Jumbiya Khatun started to work in the house of the accused. During 
her stay at the house of the accused persons, accused Monowar Hussain 
subjected her (P.W-1) to sexual intercourse with a promise to marry her 
later on. Thus, accused Monowar Hussain continued to have sexual 
intercourse with her for several days for which she became pregnant. 
When she informed the accused about her pregnancy, accused Monowar 
Hussain proposed her to cause abortion of her pregnancy but she did not 
agree. The accused persons assaulted her and turned her out from their 
house. Then they requested Raju to hold a salish with the village elders. In 
the salish his sister narrated her whole incident of sexual intercourse with 
the accused. Thereafter,  accused Monowar confessed his guilty and 
proposed to pay compensation of Rs.5000/- to Jumbiya but she refused to 
accept the compensation. Thereafter, another salish was held but not 
decision could be taken. Later on, Jumbiya gave birth a female child. 
 
14.  P.W-7 S.I. Mrinal Kanti Das, the Investigating Officer, deposed 
that on 17-11-1999, he was serving as the Second Officer at Gouripur P.S. 
On that day the O.C. Sahindra Nath Das of that P.S. received the Ext-1 
F.I.R of this case from the complainant Jambiya Khatun and entrusted him 
with the investigation of this case by his endorsement and signature Ext-1 
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(1). Accordingly, he proceeded for investigation of this case, examined 
witnesses, visited the place of occurrence got the victim girl examined by a 
doctor, got her statement recorded u/s.164 Cr.P.C. by a Magistrate, 
collected that statement from the court and collected the medical report 
from the Dhubri Civil Hospital, X-Ray Report and plates and then he 
submitted charge sheet against the accused Monowar Hussain and Isiran 
Bibi U/s.376/109 I.P.C. 
 
15.  P.W-8 Dr. Khokan Choudhury, deposed that on 18-11-1999, 
he was at Dhubri Civil Hospital as Sr. Medical & Health Officer. On that 
day, on police requisition, he examined Smti Jambiya Khatun, D/o. Late Ali 
Sk. of vill- Pub Tiamari, P.S. Gouripur and his findings are as follows: 
 
General physical examination : Height-142 .5 c.m, Weight -48.5  
      kg. Teeth- 32, built average. 
 
Secondary Sex character: Axillary hair and pubic hair present. 

Breast developed and pendulous, 
nipple and areola dark, Secondary 
areola present. Milk secretion present 
from both the breasts. Vulva and 
vagina developed, vaginal lacs. 
Hymen were absent. 

 
 
  As per abdomenial examination stress gravidrum present. 
Hight of fundus of uterus was 26 to 28 weeks clinically. Presenting part 
was head, foetal heartsome was positive. 
 
  Vaginal smear does not show the presence of spermatozoa.  
  Radiological examination showed the age of girl was above 20 
years.  
  From the above findings, it is difficult to comment whether she 
has been raped or not. 
  No marks of violence was found on her private parts. The girl 
was pregnant. 
  The duration of pregnancy 26 to 28 weeks size clinically. 
 
  According to the radiological opinion, the age of the girl on the 
date of examination was above 20 years. 
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  Ext. 2 is the Medical report and Ext.2 (1) is his signature. Ext.3 
is the radiological report with X-Ray plate of Radiologist. Ext.3 (1) is the 
signature of Dr. D.P. Sharma, which he knows. 
 
16.  P.W-9 Md. Mohasin Ali deposed that he was working as 
Pleader’s Clerk under the Dhubri Bar Association. He wrote the contents of 
Ext-1 ejahar of G.R. Case No.152/99 of Gauripur P.S, addressed to the 
S.P, Dhubri, as per request and version of Jambiya Khatun and when he 
read over the contents of the ejahar to her, she admitted the contents 
thereof as written correctly as per her version and she put her R.T.I. under 
the contents of the ejahar. Exts-1  (2), 1 (3) &1 (4) are her R.T.I. with his 
endorsement and Ext-1 (5) is his own signature as writer. He personally 
does not know anything about the occurrence. 
 
17.  On the other hand, defence side has also adduced three 
witnesses. It is revealed that D.W-1 Ramjan Ali, a close neighbour of the 
accused persons stated that he never saw Jumbiya Khatun (P.W-1) 
working in the house of the accused persons. He also did not hear about 
anything occurred between Jumbiya and accused Monowar and holding of 
any Salish in the village. D.W-2 Khajenuddin Saikh, stated that victim 
Jumbiya is his niece . Jumbiya was married to a person at village Rourpar. 
But at present she does not stay with her husband. Her husband 
sometimes used to come to her house and also stayed now and then in 
her house. The prosecutrix (P.W-1) never worked in the house of the 
accused persons. He also stated that he never heard about any discussion 
in the village with regard to any kind of incident between Jumbiya and 
accused Monowar. D.W-3 is Mujammal Haque. He deposed that his 
younger brother Mofassal Haque got married the prosecutrix Jumbiya 
(P.W-1). Jumbiya after staying with her husband Mofassal for about one 
and half years and left her husband’s house. Now, she used to reside with 
her parents. Mofassal did not divorce Jumbiya Khatun. Mofassal used to 
stay at Guwahati and whenever he visits the house of P.W-1 he used to 
stay there. 
 
  So these are all about the evidences on record. 
 
18.  On a minute perusal of the entire evidences, it appears that 
here in this case, the P.W-1 being the victim and prosecutrix is the most 
material witness of this incident. According to her story, she served at the 
house of accused person Monowar Hussain as the domestic help. Initially 
she worked at the house of the accused during day time and returned to 
her house during evening. However, after two to three months of the 
working, she was provided accommodation at the house of the accused 
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and accordingly she started to stay at the house of the accused during 
night and during the said stay of night, the accused Monowar Hussain 
committed rape upon her and that is on 12th  Baishakh of that year and the 
same will be according to english calendar 22-04-1999. Immediately after 
the incident, she did not return from the house of the accused nor told 
about the incident to her mother, brother or the neighbouring people and 
continued to stay at the house of the accused three to four months and 
during the said period of three to four months the accused Monowar 
Hussain continued to have sexual intercourse with her forcibly despite her 
protest. It is revealed from her testimonies that accused allegedly promised 
to marry her but he did not keep the promise and when she became 
pregnant, the incident came to light. The matter was taken to the village 
salish but failed. In the deposition of the prosecutrix, she  stated her age 
18 years and according to Doctor (P.W-8), who examined the prosecutrix 
opined that the age of the girl on the date of examination was above 20 
years and the prosecutrix was examined as the P.W-1 on 18-11-1999.  
 
19.  Considering the aforesaid facts and circumstances and the 
testimonies of the P.Ws, it is revealed that on the date of incident the 
victim was above 18 years. She faced the incident allegedly at the hands 
of accused persons on 22-04-1999. The accused as stated allegedly 
committed forceful intercourse with her with a promise to marry her and the 
wife of the accused it is alleged that abetted her husband to commit the 
alleged offence of rape. Thereafter, also she stayed at the house of the 
accused appellants for a period of two to three months and during the 
aforesaid period, she had faced the same treatment in the house of the 
accused. But she did not divulge entire incident neither before her mother 
nor before her brother or anybody else of the village and when she 
became pregnant, the record shows that the prosecutrix disclosed the 
entire incident and ultimately brought the matter to the village salish, which 
failed. 
 
20.  Considering the aforesaid conduct, behaviour and manner 
under which the incident had allegedly took place, an inference can be 
drawn that the prosecutrix being the major woman above 18 years was a 
consenting party to the sexual intercourse. The said view can be possible 
as the prosecutrix immediately after the incident did not disclose the 
incident either to her mother, brother or any village elderly people. The 
aforesaid view appears to be fortified as the ejahar of the case was also 
lodged after making inordinate delay. It is revealed during trial that the 
ejahar of the case was lodged before the Superintendent of Police, Dhubri 
on 15-11-1999 where upon an endorsement was made by the then S.P., 
Dhubri directing the O.C. Gauripur police station to register a case vide his 
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order dated 15-11-1999, whereas the alleged incident of rape had taken 
place on 22-04-1999. The delay in lodging the ejahar is not satisfactorily 
explained either in the ejahar or during trial. 
 
21.  The aforesaid facts and circumstances of this case is 
considered in the light of the observations recorded by the Hon’ble Apex 
Court of the Country reported in (2013) 3 SCC Cri 646. In the para No.6, 
the Hon’ble Apex Court of the Country observed as follows in the said 
case. 
 
  In the present case, the facts are that Rathnamma herself 
stated in her evidence that she had sex with the appellant on several 
occasions. It is also an admitted fact that the FIR against the appellant was 
lodged just a few days before the birth of Rathnamma’s child, which means 
there is delay of over 8 months in lodging the F.I.R. The finding of the trial 
court, which has not been disturbed by the High Court, is that Rathnamma 
was about 18 years of age at the relevant time. On these facts a view is 
reasonably possible that Rathnamma had sex with the appellant with her 
consent and hence there was no offence under Section 376 I.P.C. 
because sex with a woman above 16 years of age with her consent is not 
rape. 
 
22.  In another reported case (2013 (3) GLJ 736) our Hon’ble 
Home High Court observed in para No.17 as follows: 
  Considering the entire aspect of the matter and facts and 
circumstances of the case, it appears that she was a consenting party. 
Admittedly, as held by the learned trial Judge, minor’s consent is no a 
consent . Section 375 of IPC, which defines rape, reads as follows: 
 
“375 Rape  : A man is said to commit “rape” who, except in the case 
hereinafter excepted, has sexual intercourse with a woman under 
circumstances failing under any of the six following descriptions” 
 First : Against her will. 
 Secondly : Without her consent. 
 Thirdly : With her consent, when her consent has been obtained by 
putting her or any person in whom she is interested in fear of death or of 
hurt. 
 Fourthly : With her consent, when the man knows that he is not her 
husband, and that her consent is given because she believes that he is 
another man to whom she is or believes herself to be lawfully married. 
 Fifthly : With her consent, when at the time of giving such consent, 
by reason of unsoundness of mind or intoxication or the administration by 
him personally or through another of any stupefying or unwholesome 
substance, she is unable to understand the nature and consequences of 
that to which she gives consent. 
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 Sixthly :With or without her consent, when she is under sixteen 
years of age. 
 

 Explanation : Penetration is sufficient to constitute the sexual 
intercourse necessary to the offence of rape. 
 Exception : Sexual intercourse by a man with his own wife, the wife 
not being under fifteen years of age, if not rape” 
 

 The provision ‘sixthly’ of the said section indicates that consent of a 
victim, who is under 16 (sixteen) years of age, is immaterial. In view of the 
Criminal Law ( Amendment) Ordinance, 2013, which came into effect w.e.f. 
3.2.2013, the consenting age under Section 375 IPC has been fixed as 18 
years. The alleged occurrence, in the case in hand, took place on 
2.12.2004, i.e. prior to coming into effect of the said Ordinance. Therefore, 
as per the earlier law (Section 375, sixthly) if the victim is above 16 
(sixteen) years and the alleged offence is committed with her consent, then 
the act will not constitute rape, in the eye of law. 
 

23.  Now, considering the facts and circumstances of the case in 
hand in the light of the observations as narrated here in before, it is 
revealed that here in this case the victim herself stated in her evidence 
that she had sex with the accused appellant Monowar Hussain for a period 
of 2-3 months. Immediately after the alleged incident and the prosecutrix 
did never disclose the aforesaid incident of forceful sex to her mother nor 
to her brother, family member or village elderly people despite she had the 
ample opportunity to disclose the incident as it is revealed. Since during 
the said period of 2-3 months, the prosecutrix had visited her mother 
sometimes for two times daily. It is further revealed that the prosecutrix 
disclosed the incident only after becoming pregnant. It is evident that 
prosecutrix at the relevant point of time 18 years of age and it is admitted 
fact that the FIR against the appellants was lodged when salish failed, 
which means there is delay of about  6 months 23 days in lodging the 
F.I.R, which has not been satisfactorily explained. 
  

24.  On this facts the view is reasonably possible that prosecutrix 
had sex with appellant Monowar with her consent. Hence there was no 
offence U/s.376 I.P.C. because sex with a woman above 18 years of age 
with her consent is not rape. 
 

25.  Considering the impugned judgment delivered by learned trial 
Court below, it is found that learned trial Court below did not appreciate the 
entire evidences on record in the manner as recorded herein before. 
Therefore, in my considered opinion, it is felt that accused appellants 
deserve the benefit of doubt and accordingly they are acquitted on benefit 
of doubt and set a liberty forthwith. Their bail bonds stand discharged. The 
impugned judgment is set aside. 
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26.  In the result, the appeal is allowed on contest and without 
cost. Judgment is delivered in the open Court. Send back the L.C.R. 
alongwith a copy of the judgment.  
 
  Given under my hand and seal of the Court on this 14th day of 
March, 2014. 

 
 
 

Dictated & Corrected by me 
            Sessions Judge, Dhubri 

Sessions Judge, Dhubri 


