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IN THE COURT OF THE SESSIONS JUDGE :::::::::::: DHU BRI  

 

C.A. No.1 (4)/ 2012  
 

 
Appellant   :      Sri Ranjit Nath 
   
             - Vs -  

 

Respondent   :      State of Assam 
    Represented by the P.P, Dhubri  

   
  Present :  Sri A. Bhattacharyya, AJS 
    Sessions Judge, Dhubri 
 

Sri G.U. Ahmed & Sri Osman Goni Sk. Advocates for the Appellant. 
Sri M. Zaman learned P.P. Respondent for the State of Assam 
 
Date of Hearing   :      11-03-2014 
Date of Judgment  :      19-03-2014 

 

 

 

J U D G M E N T  
 

   This criminal appeal is projected against the judgment and 
order of conviction passed by learned Judicial Magistrate, 1st Class, 
Bilasipara in C.R. Case No.281/2009 under Section 417/493 of I.P.C. 
whereby accused appellant Ranjit Nath was awarded sentence to undergo 
R.I. for 6 (six) months and to pay a fine of Rs.5,000/- in default to suffer 
S.I. for 30 days under Section 417 and further was sentenced to undergo 
R.I. for 2 (two) years under Section 493 I.P.C.  
 

2.  Being aggrieved and dissatisfied with the impugned judgment 
and order of conviction, the appellant, Sri Ranjit Nath assailed the 
impugned order on a numbers of grounds, which are narrated in the memo 
of appeal.   
 

3.  During hearing L.C.R. is called for and also learned counsel of 
the appellant as well as learned Public Prosecutor are heard. 
 

4.  After a careful perusal of the L.C.R. in the light of the 
impugned judgment and the submissions rendered by the learned counsel 
of the appellant as well as the learned Public Prosecutor, it appears that 
one Saraswati Devi brought a compliant petition before the Court of 
Magistrate, Bilasipara on 24-03-2009 whereby it was alleged that she and 
the accused appellant entered into a deed of agreement  for marriage vide 
deed No.36-IV dated 22-04-2008 at Dhubri  with the assurance that the 
appellant will marry the complainant within a short time. After the execution 
of the said marriage agreement, they started to live as husband and wife in 
the house of the appellant as well as in the house of the complainant.  
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They started to move around, visited various places as husband & wife 
and the appellant started to introduce the complainant before the society 
as wife. On the basis of the said marriage agreement the 
accused/appellant started to treat her legally married wife and started 
having sexual intercourse with the complainant. The people of the 
neighborhood gradually came to know about their relationship. The 
accused appellant also took a big amount of money from the complainant 
with the promise that her social marriage will be solemnized on 22-11-
2008, but later on the accused appellant refused to socially marry the 
complainant and thereby causing irreparable loss and injury to the 
complainant economically as well as socially.  
 

5.  After receiving of the aforesaid complaint petition, the learned 
trial Court below examined the complainant and her witnesses and also 
took cognizance of the offence against the appellant under 
Section.420/493 I.P.C and issued process to the accused-appellant for 
appearance. 
 

6.  On the appearance of the accused-appellant, learned trial 
Court below considering the evidence adduced by the complainant before 
framing of charge, framed the charges under Section 417/493 of I.P.C. to 
which he pleaded not guilty. 
 

7.  The complainant side examined as many as 4 (four) witnesses 
including herself and the accused also adduced the evidence of two 
witnesses. The defence case was of total denial. Learned Judicial 
Magistrate at the conclusion of the evidences, heard the arguments, and at 
the conclusion of the trial delivered the impugned judgment whereby the 
accused appellant was convicted as indicated above. Thus the occasion of 
the instant appeal. 
 

8.  Now the point of determination in this case will be as to: 
 

  Whether the evidences surfaced in the testimonies of the 
P.Ws and D.Ws would justify the conviction of the accused-appellant under 
Section 417/493 I.P.C.? 
 

        DECISIONS AND REASONS THEREON 

 

9.  To address the aforesaid point for determination, we have to 
travel through the entire evidences on record.    
 

10.   Before going deep into the evidences on record, it needs to 
be mentioned here that the accused appellant had faced the conviction 
under Section 417/493 I.P.C. Therefore, to appreciate the entire evidences 
on record let me narrate the ingredients and the evidences required to 
bring home the offences under Section 417/493 I.P.C. 
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Essential Ingredients under Section 417 I.P.C. – The ingredients required to 
constitute offence of cheating under Section 417 (as well as 416) are : (1) there 
should be fraudulent or dishonest inducement of a person by deceiving him, (2) 
(a) the person so deceived should be induced to deliver any property to any 
person or to consent that any person shall retain any property, or (b) the person 
so deceived should be intentionally induced to do or not to do anything which he 
could not do or until he were not so deceived, and (3) in cases covered by 2 (b) 
the act or omission, should be one which causes, or it likely to cause, damage or 
harm to the person induced in body, mind or property. 
  
(b) Evidence – To bring home an offence under Section 417, I.P.C. the 
prosecution is to prove (1) Deception of any person; 
 
(2)  (a) Fraudulently or dishonestly inducing that person – 
 
  (i) to deliver any property to any person, or 
  (ii) to consent with any person relating to any property; or 
 

(b) Intentionally inducing that person to do which he would not do or 
omit to do, and that act or omission causes or is likely to cause 
damage or harm, to that person in body, mind, reputation or 
property. A dishonest concealment is a deception within the 
meaning of this Section. 

 

Essential Ingredients under Section 493 I.P.C.  – The section contains two 
essential ingredients: 
 

(i) Deceit causing a false belief in the existence of a lawful marriage; 
(ii) Cohabitation or sexual intercourse with the person causing such 

belief. 
 

  The essential ingredients of an offence under Section 493 
I.P.C. are two; first, causation of a false belief in the existence of lawful 
marriage by a person and secondly, cohabitation or sexual intercourse 
with such person causing such belief. 
 

(b) Evidence  - To bring home an offence under Section 493, I.P.C, 
the prosecution is to prove that (a) the accused practiced deceit; (b) that 
by that deceit he induced a woman not his wife to believe herself to be 
lawfully wedded to the accused; (c) that thereby she cohabited or had 
sexual intercourse with the accused. 

 

11.  Now let us have a look at the evidences on record as to how 
far the testimonies of the P.Ws and D.Ws have fulfilled the ingredients of 
the offences alleged of. 
 

12.  The P.W-1 Saraswati Devi being the complainant stated 
during trial and in her examination-in-chief that she and the accused 
entered into a marriage agreement on 22-04-2008 after being involved in a 
romantic relationship with him for a long time. P.W-1 has further stated that 
as per the agreement, both have agreed to marry each other socially within 
a very short time. Accordingly, their social marriage was fixed on             
21-11-2008 and the venue was fixed at Mahamaya Mandir. On               
21-11-2008, the complainant alongwith her family members went to 
Mahamaya and kept waiting for the accused and his relatives but the 
accused and his relatives did not turn up. It is further stated that when 



Page 4 of 6 

some people of the complainant side went to call the accused, the accused 
and his relatives started to fight with them. It is further stated by P.W-1 that 
after the execution of the marriage agreement both accused and the 
complainant visited the house of their relatives and accused started using 
her as his wife. 
 

  During cross-examination the P.W-1 states that she knew 
about the marriage agreement and its terms and conditions. As per the 
agreement no legal marriage had taken place. Further, she admits that 
Ranjit Nath brought the Civil Suit for declaring the agreement of marriage 
as fraudulent. 
 

13.  P.W-2 Sita Ram Nath states during trial and in his 
examination-in-chief that both the complainant and the accused were 
supposed to get married and he started accepting him as his son-in-law. 
The P.W-2 further states during trial that accused used to come to his 
house and used to live with his daughter as husband and wife. P.W-2 
further stated that a date was fixed for solemnizing a social marriage 
between the two but on the date fixed they came to know that accused 
Ranjit Nath fled away from his house. It is also stated by P.W-2 that both 
have entered in a marriage agreement. 
 

  During cross-examination the P.W-2 states that he was not 
present at the time of marriage agreement and the accused had brought a 
case for the cancellation of the marriage agreement. 
 
14.  P.W-3 Rama Kanta Nath stated that both accused and the 
complainant has entered in registered marriage but social marriage is yet 
to be performed between the two. P.W. 3 has stated that father of the 
complainant introduced the accused as his son-in-law and the accused 
also admitted before him that he is the husband of the complainant.  P.W-3 
has stated that he knows that the marriage between the complainant and 
the accused is registered but the social marriage is yet to be performed. 
P.W-3 further stated that on the date fixed for performing the social 
marriage, the accused did not turn up in the marriage venue and fled away 
from his house. 
 

  During cross-examination he states that at the time of 
execution of the marriage he was not present. He admitted during cross-
examination accused brought a civil suit. 
 

15.  P.W-4 Mohendra Ch. Nath states during trial and in his 
examination-in-chief that both used to live as husband and wife in various 
places. P.W-4 also stated that the complainant side even made 
arrangement for social marriage in the Mahamaya Mandir but accused did 
not turn up in the said venue. P.W-4 stated that he subsequently came to 
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know that the accused used to live with the complainant as husband nod 
wife. 
  So these are all about the evidences of P.Ws. 
 

16.  The accused Ranjit Nath adduced his evidence as  the D.W-1. 
During his examination-in-chief he has totally denied the assertion of the 
P.W-1 about the existence of affairs with the P.W-1 and about the 
execution of marriage agreement and further denied that he had behaved 
with the P.W-1 as the wife. He stated his story in the following manner that 
on 11-04-2008 the police arrested his father and kept him at Bilasipara 
Police Station for a period of three days and also obtained his signature in 
the blank paper. For the cancellation of agreement in question he brought 
a civil suit and the same was decreed. The copy of the judgment of the 
said case is exhibited in this case. Ext-A is the said judgment. Further, the 
complainant laid another F.I.R. before the Bilasipara Police Station. Ext-B 
is the copy of the said F.I.R. and the Ext-C is the charge sheet and the 
said case is continuing in the Court of the S.D.J.M. 
 
17.  The D.W-2 Khirod Nath during trial and in his examination-in-
chief supported D.W-1. 
  

  So these are all about the evidences of D.Ws on record. 
 

18.  On a minute perusal of the entire evidences on record, it is 
revealed that the complainant and the accused entered into a marriage 
agreement. Subsequently the same was challenged before the competent 
Civil Court and Civil Court delivered the judgment whereby the agreement 
in question was declared as fraudulent and accordingly the same was set 
aside. It is revealed from the evidence on record that the said judgment 
and decree is under challenge before the appellate Court. From the 
evidence on record, it is revealed that the terms and conditions of the 
agreement in question were known to the complainant and she herself 
admitted that no legal marriage had taken place between her and the 
accused-appellant. It is clearly admitted by the P.W-1 that at the time of 
execution of marriage agreement neither her father nor father of the 
accused were present. 
 

19.  Considering the aforesaid aspect, it cannot be observed that 
the accused by practicing deceit induced (P.W-1) his wife to believe herself 
to be lawfully wedded to the accused, in as much as the terms and 
condition of the marriage agreement were very much within the knowledge 
of the P.W-1. The P.W-1 Saraswati Debi was aged about 24 years on the 
date of incident and at the relevant point of time. This being the position, 
she was major woman. So, it cannot be believed that she was mislead by 
accused to make her believe that she was his legally married wife due to 
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which she submitted herself completely to the accused believing the 
accused as his husband and allowed to him to have sexual intercourse 
with him. 
 

20.  Thus, an inference can be drawn to the effect, the victim being 
major woman was a consenting party in the sexual intercourse with the 
accused-appellant. This apart, according to the P.W-1 there was a 
marriage agreement and which has already been in the judicial review. 
Therefore, P.W-1 will be in a position to enforce the agreement in question. 
Under the aforesaid circumstances, it is further observed that in-fact the 
testimonies of the complainant are not sufficient to prove the offence 
alleged of. 
 

21.  Since the important ingredients of offence alleged of are 
lacking in this case, therefore, it can be observed that accused-appellant 
ought to have been given the benefit of doubt and accordingly accused 
ought to have been acquitted on the aforesaid count. But on examining the 
impugned judgment and order of conviction, it is found that learned Judicial 
Magistrate has failed to appreciate the evidences on record in the 
aforesaid perspective. Thus, it is found that the impugned judgment is not 
sustainable in the eye of law. 
 

22.  In the result, the impugned judgment and order of conviction is 
set aside and the accused-appellant is acquitted of the offence alleged of 
on benefit of doubt and set at liberty forthwith. His bail bond stands 
discharged. The appeal is allowed on contest and without cost. Judgment 
is delivered in the open Court. Send back the L.C.R. alongwith a copy of 
the judgment.  
 

  Given under my hand and seal of the Court on this 19th day of 
March, 2014. 

 
Dictated & Corrected by me 

 
            Sessions Judge, Dhubri 

Sessions Judge, Dhubri 


