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Assam Schedule VII. Form No.133. 

HIGH COURT FORM NO. (J) 3 
HEADING OF JUDGMENT ON APPEAL 

 District   - Dhubri 
In the   Court of the District Judge, Dhubri 

  
 Present : Sri A. Bhattacharyya, A.J.S. 
   Dhubri 
       
   Monday, the 31st day of March, 2014 
 

 TITLE APPEAL No. 1  of   2011 & TITLE APPEAL No.2 of 2011 
 

 from the decree/order of 
 Munsiff/Subordinate Judge of 
 Suit/case No. 6 of 2011  and mode in 
          
  
 
         1.  Banamali Karmakar & Others 
 
         Appellant (s) 
 

    Versus 
          
 1.  Biswanath Ganguly & Others 
 
 
         
 Respondent (s) 
 
 
* Give date or dates    This appeal coming on this day (or having been herd on)*   
27-03-2014   
        In the presence of 
 
 
 
            Advocate(s)    
 Sri K. Anam           ----------------for Appellant (s)
             Pleader (s)    
 
 

 Advocate(s)    
 Sri A.R. Ahmed     -------------- for Respondent (s)
                        Pleader (s)  
 
 
 
   
 and having stood for consideration to this day, the Court delivered the 
following judgment :- 
 
 
 
 
 
 
AGP. (VII) F. NO.133-55/86.87-30,000 – 15-07-86, 
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         J U D G M E N T 

 

   By this common judgment I propose to dispose of this two appeals 

as both the appeals have arisen out of the Judgment and decree of Title Suit 

No.6/2001 delivered by learned Civil Judge, Dhubri on 23rd December, 2010. 
 

2.  The story of the plaintiff Smti Anjali Karmakar (since deceased) of 

the Title Suit is that Ashim Ganguly the proforma-defendant No.1 is the real 

owner of the suit land and his brother Biswanath Ganguly-the principal 

defendant No.1 has been looking after the said suit properly on being 

empowered by a General Power of Attorney with absolute right to transfer & 

dispose the property. It is further stated that the plaintiff has been running a shop 

since last 35 years in a room situated in the middle of the suit premises as a 

monthly tenant by paying rent. The principal defendant No.1 entered into an oral 

agreement to sell the suit properly including the rented part at a consideration of 

Rs.2,50,000/- in favour of the plaintiff, thereafter, necessary steps for sale -

permission was taken at the initiation of the principal defendant No.1, but in the 

meantime the principal defendant No.1 without rescinding the agreement to sell, 

secretly took advances from other third parties for which the plaintiff had 

instituted the title Suit No.23/2000. That the said former Title Suit No.23/2000 

was withdrawn as the principal defendant No.1 agreed to abide by the original 

agreement. The other defendants being the neighbours were well aware about the 

agreement with the plaintiff but the principal defendant No.1 without the 

knowledge of the plaintiff sold out the suit property to other defendants. And the 

plaintiff came to know about the sale of the suit property on receipt of the letter 

dated 22-02-2001 issued by the principal defendant No.1 intimating the plaintiff 

about the sale of the tenanted portion to the defendant No.2 and requesting to 

pay the rent to the defendant No.2. Hence the present suit for specific 

performance. 
 

3.  The principal defendant No.2 (III) to principal defendant No.4 filed 

a joint written statement and in addition to the written statement the principal 

defendant No.2 (III)  separately filed a counter-claim. In the written statement 

they took the plea that the suit is not maintainable, however, admitted that the 

plaintiff was a tenant under the proforma defendant No.1 but they denied their 

knowledge about the negotiation with the plaintiff as averred in the plaint. They 

also further submitted that there was no talk or any agreement with the plaintiff 

and the principal defendant No.1 for which the plaintiff had withdrawn the 

earlier title Suit No.23/2000 without any reservation. They also admitted the 

purchase of the suit property at valuable consideration and the plaintiff was 

asked by the vendor- principal defendant NO.1 to make payment of the rent to 

the purchaser-the principal defendant No.2 (III) but the plaintiff defaulted in 

payment of rent. Therefore, these contesting defendants prayed for dismissal of 

the suit. The counter-claim was filed for a declaration that the plaintiff is a 

defaulter in payment of rent, for ejectment of the plaintiff, and claiming damages 
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at the rate of Rs.100/- per day alongwith costs. 

 

 

4.  The principal defendant No.2 (I) and 2 (II) in their joint written 

statement also took the plea that the suit is not maintainable, that the suit is 

barred by the principle of waiver, estoppel & acquiescence. It is further averred 

that there was no any oral agreement in between the plaintiff and the principal 

defendant No.1 as stated in the plaint, however, it is stated that on 12-05-2000 a 

negotiation had taken place with  the son of the plaintiff, the proforma defendant 

No.2 and Pinaki Kanti Roy for which the copies of the land documents were to 

the son of the plaintiff and the earnest money deposited by them were returned 

after withdrawal of the Title Suit No.23/2000, and after the withdrawal of the 

said suit the vendor sold the suit property to the present answering defendants. 

Therefore, they prayed for dismissal of the suit with compensation. 

 

5.  The principal defendant No.1 Biswanath Ganguly in his written 

statement took the plea that the suit is not maintainable, that the suit is barred by 

the principle of waiver, estoppel and acquiescence, and specifically stated that he 

never entered into agreement with the plaintiff to sell the suit property, however, 

submitted that on 12-05-2000 a negotiation took place with the son of the 

plaintiff, the proforma defendant No.2 and Pinaki Kanti Roy- the brother of the 

plaintiff for which the copies of the land documents were given to the son of the 

plaintiff and the earnest money so deposited by them were returned after 

withdrawal of the Title Suit No.23/2000, thereafter, the principal defendant No.1 

sold the suit property to other defendants and the principal defendant NO.1 

issued the notice dated 22-02-2001 to the plaintiff notifying the sale of the 

property including the tenanted portion of the plaintiff and asked to pay rent the 

defendant No.2 (III). Therefore, he prayed for dismissal of the suit with 

compensation. 

 

6.  The proforma defendant No.2, 3 (I) & 3 (ii) filed separate written 

statement with common statement that the proforma defendant No.2, 3 (I) & 3 

(ii) were interested to purchase the suit land and negotiated with the principal 

defendant No.1 as they had no knowledge about the earlier negotiation to sell to 

the plaintiff. They specifically stated that “had the pro. Defendants been aware 

about the facts, they would not have made any negotiation with defendant NO.1” 

and on receipt of notice in T.S. No.23/2000 they came to know about the 

previous negotiation of sale to plaintiff. 

 

7.  The plaintiff filed written statement against the counter-claim with 

the plea that the counter-claim is not maintainable and further submitted that the 

counter-claimant in spite of having knowledge of the agreement with the plaintiff 

purchased the land, therefore, the counter-claimant has not acquired ownership 

and can not claim rent & ejectment. Therefore, the plaintiff prayed for dismissal 

of the counter-claimant with compensation. 
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8.  Upon the aforesaid pleadings following issues were framed. 

 

1. Whether the suit is maintainable? 
2. Whether the defendant No.1 entered into an agreement to sell the suit land 

to the plaintiff? 
3. Whether the plaintiff is a defaulter in payment of rent since February, 

2001 and liable to be evicted from the suit premises? 
4. Whether the plaintiff is entitled to the decree of specific performance of 

contract? 
5. Whether the defendant/counter-claimant is entitled to the decree as prayed 

for? 
 

9.  During hearing before the learned trial Court below both sides 

adduced evidence of their respective claim. Learned trial Court below heard 

arguments of the case and delivered the impugned judgment and decree, 

whereby suit of the plaintiff was dismissed and the counter-claim of the principal 

defendant No.2 (iii) was decreed. Hence the plaintiff of the aforesaid Title Suit 

preferred both the Title Appeal and sought relief against the dismissal of the Title 

Suit so also against the decree of the counter-claim. 
 

10.  Now, point for determination in the appeal will be as to whether 

materials surfaced would justify the dismissal of the Title Suit in question so also 

decree of the counter-claim of the contesting -defendant? 

 

DECISIONS AND REASONS THEREON 
 

11.  I have carefully gone through the entire evidences on record. Here 

in this case learned trial Court below was pleased to frame issues as indicated 

above. The issue No.1 relating to the maintainability of the suit. Learned trial 

Court below observed that the suit is not maintainable as because the Attorney of 

the plaintiff, submitted photocopy of the deed of Power of Attorney executed by 

the plaintiff, which is not admissible in evidence. 
 

12.  The issue No.2 framed by the learned trial Court below is relating 

to the existence of agreement to sell the suit land to the plaintiff. Learned trial 

Court below observed that the plaintiff has miserably failed to prove the 

existence of the written or oral agreement. 
 

13.  Learned trial Court below took up issue No.3 & 5 together and 

decided the issues in favour of the defendant and against the plaintiff. 
 

14.  Further, learned trial Court below decided the issue No.4 against 

the plaintiff. 
 

15.  Under the aforesaid premises and in my considered opinion the 

crux of the dispute/controversy of these appeals will be as to whether any sort of 

agreement which was of oral or documentary existed between the plaintiff Smti 

Anjali Karmakar and Biswanath Ganguly or not?. 
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16.  Before addressing the aforesaid crux of the dispute, it needs to be 

mentioned here that learned counsel of the appellant in both the appeals has laid 

written arguments whereas learned counsel of the respondent in both the appeals 

rendered oral arguments only.  
 

17.  In order to address the aforesaid crux of the dispute, I have 

carefully gone through the entire evidences on record. The plea taken in both 

appeals is that an oral agreement was entered into between Smti Anjali 

Karmakar and Biswanath Ganguly in respect of suit premises for the purpose of 

Sale but in respect of the aforesaid oral agreement allegedly executed between 

the aforesaid persons, no documentary evidences has so far been adduced. 

Learned counsel of the appellant during argument referred to the letter under 

Ext-5. This was a letter allegedly issued by Biswanath Ganguly to Anjali 

Karmakar. In the said letter there was mention about the “original contract” but 

nothing appears to be mentioned as to whether it was written contract or oral 

one. This apart, nothing was mentioned about the Ext-5 either in the plaint of the 

plaintiff or in the Ext-1 i.e. so called xerox copy of the Deed of Attorney 

executed by the plaintiff in favour of the P.W-1. 
 

18.  It needs to be mentioned here that the signatory of the Ext-5 

appears to be one Biswanath Ganguly, who is examined as the D.W-3. Neither 

the D.W-3 nor the defendant side admitted that the Ext-5 was issued by the D.W-

3. Moreover, during cross-examination nothing was asked to D.W-3 about the 

issuance of Ext-5. Also the witnesses of the plaintiff side could not  become able 

to bring sufficient materials in support of the existence of either oral agreement 

or a written agreement to sell the suit premises in favour of the plaintiff. 
 

19.  For the aforesaid reasons, it cannot be observed that the materials 

adduced by the plaintiff side are sufficient to prove the existence of any kind of 

agreement between Smti Anjali Karmakar and Biswanath Ganguly. Thus, the 

opinion recorded by learned trial Court below in respect of issue No.2 when is 

examined in the light of the aforesaid facts and circumstances, I find no reasons 

to upset the same. 
 

20.  Learned trial Court below vide the decision of issue No.1 observed 

that the suit of the plaint is not maintainable. In support of the said decision, 

learned trial Court below observed that the P.W-1 being the Attorney of the 

plaintiff, executed one Deed of Power of Attorney under Ext-1, which is a 

photocopy and as such, according to learned trial Court below, said photocopy 

Ext-1 is not admissible in evidence. 
 

  Considering the reason stated in the discussion of the said issue 

rendered by learned trial Court below, I also did not find any reason to interfere 

with the same. Further, learned trial Court below had observed that plaintiff is 

not entitled to decree of specific performance. Thus this appellate Court also 
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finds no reason to upset the said finding of the learned trial Court below. 
 

 

21.  Now, it is to be seen as to whether learned trial Court below was 

justified to decree the counter-claim of the contesting defendant. 
 

22.  It is an admitted fact of the plaintiff that it was within their 

knowledge that the tenanted premises had already been sold to the defendant 

No.2 (iii) despite the said knowledge they did not pay the rent to the purchaser of 

the suit premises inasmuch as by dint of sale deed they become their land lord. 

Further, Ext-12 had established the relationship of the tenancy between the 

Planitiff and the counter-claimant. But despite the same the plaintiff did not pay 

rent to the counter-claimant and to accept the counter-claimant as landlord. 

Hence as per the mandate of law, plaintiff became the defaulter. 
 

23.  Therefore, considering the discussion rendered by the learned trial 

Court below in respect of the issue No.s 3 & 5 I can come to the further 

conclusion that the aforesaid decision are not needed to be interfered with. 

Accordingly said decisions are affirmed. 

 

        O R D E R 
 

  In view of the discussion narrated in the forgoing paras, it can be 

concluded that both the appeals are devoid of merit. Accordingly same are 

dismissed on contest and without cost. In the result, impugned judgment and 

decree is hereby affirmed. 
 

  Prepare decree accordingly. 
 

  Send back the L.C.R. alongwith the copy of judgment to the 

learned trial Court below. Judgment is delivered in the open Court. 
 

  Given under my hand and seal of the Court on this the 31st March, 

2014. 

 
 
 
Dictated & Corrected by me 

                     District Judge, Dhubri 
 
District Judge, Dhubri 

 

 
 
 


