
       In The Court of the Judicial Magistrate First Class, Dhubri  
 
                                    GR (MKCR)  65/2009 
                       
                                              State 
                                               -vs- 

1) Kalu Miah 
2) Dulu Khatun 
3) Mehena Khatun 
4) Munglu Sheikh                         

                                                                      …... Accused 
 
Present : Mr.  A. Ala, AJS 
                JMFC, Dhubri 
 
Advocates appeared: 
 
For the Prosecution: Mr. Shahjahan Ahmed..............APP 
 
For the Defence : Mr. Y.A. Bepari…..........Advocate 
 
Date of Evidence : 13-05-13, 06-07-13, 21-10-13. 
 
Date of Argument: 03-03-14. 
 
Date of Judgment : 14-03-2014. 
 
                                           JUDGMENT 
 

1. The brief resume of the prosecution case is that one Mukhlesur 
Rahman on 10-04-2009 had lodged an ejahar before the OC, 
Mankachar PS  alleging that on 09-04-2009 the accused Kalu Miah 
and three others had criminally trespassed into his premises and had 
entered the house of Kanchan Bewa the wife of his deceased elder 
brother and had beaten her up with kicks and blows due to a previous 
gridge and when his wife Reziya Begum tried to intervene then at 
that the accused persons had inflicted kicks and blows on her too and 
as she was pregnant at that time she fell unconscious. When his 
mother and the nearby people arrived and intervened his wife and 
sister-in-law were saved.Hence the case. 
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The Mankachar Police on receiving the ejahar registered a case u/s 
447/325/34 IPC and after investigation IO submitted chargesheet u/s 
447/294/323/34 IPC against the accused persons above named. 
 

2. The  accused persons appeared on receiving summons and the copies 
of relevant documents were furnished to the accused persons. 
Particulars of offence u/s 447/294/323/34 IPC were explained by my 
Ld predecessor to the accused persons to which they pleaded not 
guilty and claimed to be tried. 

3. The Prosecution has examined 6(six) witnesses viz. Mukhlesur 
Rahman as  PW-1, Kanchan Bala Bewa as PW-2, Rezia Khatun as 
PW-3, Rukiya Begum as PW-4, Moriom Bibi as PW-5, and S.I. 
Abdul Awal Khan as PW-6. 

4. The statement of Accused u/s 313 CrPC were recorded. The Defence 
story is of total denial and no evidence was adduced from their side. 

5. I have heard oral argument of both sides, Perused CR and the 
evidences and materials on record. 

  
POINT FOR DETERMINATION : 

6. Now the point to be determined is that: 
I) Whether the accused persons with common intention had trespassed 

in the premises of the informant ? 
II)  Whether the accused persons with common intention had used vulgar 

language to the wife and sister-in-law of the informant ? 
III)  Whether the accused persons with common intention had 

voluntarily caused hurt to the wife and sister-in-law of the informant 
? 

 
DECISION AND REASONS THEREOF: 

7. Now for the sake of convenience let us take up all the points of 
determination together for discussion. To decide the aforesaid points 
of determination a scrutiny of the evidence of the PWs. 

8. PW-1 stated that the at the time of incidence he was in his shop and 
that hearing hue and cry from his shop he went to his house and saw 
his wife Rezia Khatun and sister-in-law Kanchan in an injured state 
and he heard that the accused perosns had beaten them. He in his 
cross examination stated that he had not seen the incident with his  
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own eyes. So he is not an eye witness to the incident. 
 

9. PW-2 stated that due to a quarrel between the child of the accused 
persons and that of her child the accused persons came to her house 
and and had caught hold of her by her hair and when her sister-in-law 
Rezia Khatun tried to rescue her the accused persons had beaten her 
too for which she fell unconscious. 

 
10. PW-3 stated that at the time of incidence she saw the accused 

persons viz.Mehna and her daughter Dhuli alongwith two others 
were beating her sister-in-law Kanchan and when she tried to 
intervene the  accused persons Kalu and Monglu had assailed her 
with kicks and blows and she fell unconscious with a scream. 

 
11. PW-4 stated that the Informant is her paternal uncle and at the 

time of incidence she was watching TV in the house of her uncle 
Mukhlesur Rahman the Informant. All the accused persons had 
entered her house and had pulled her mother Kanchan by her hair, 
beaten her up and had dragged her to the Courtyard. On hearing hue 
and cry she came out and saw the accused persons were beating her 
mother. Her Aunt Rezia Khatun tried to intervene but the accused 
persons had kicked her and she was pregnant at that time.  

 
12. PW-5 stated that on the following day when while he was 

passing by the house of the informant Rokeya told her of the 
incidence . So it can be seen that he is a mere hear say witness. 

13. Now if we have a look at the evidence on record it can be seen 
that PW-1 in his cross examination stated that they are four brothers 
and their family comprises of 10-15 persons who lives together and 
were present at home at the time of occurrence. PW-2 also stated in 
similar manner in her cross examination that all the brothers of her 
husband lives together and that there are about 25-30 members in 
their family living in the same campus. 

14. So it is really surprising that when all the brothers of the 
Informant lives in the same campus and their family comprises of 
about 25 members and were present at the time of incidence then  
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why none but only Reziya the wife of informant who is a pregnant lady 
came to intervene. It is baffling why none other among the family 
members came to rescue though they could have easily outnumbered the 
Accused persons and have stopped them. 
 

15. Also it can be seen that the PW-2 stated in her cross 
examination that many people gathered at the place of occurrence at 
the time of incidence. Now the prosecution have failed to examine 
any of those persons who were present at the time of occurrence but 
have only made the family members of the Informant as witnesses 
who are all related witnesses. 

16. Now a look at the evidence of PW-6 the I.O. goes to show that 
he in his cross examination stated that while recording the statement 
u/s 161 CrPC the PW-1 didn't state before him that he was at his shop 
at the time of the incidence and that hearing hue and cry he came to 
the place of occurrence and saw his wife and sister-in-law to be lying 
in an injured state. I.O further stated that PW-2 also didn't state 
before him that the accused persons had assaulted her by holding her 
by her hair and she fell unconscious and that hearing hue and cry her 
brother-in-law came there. I.O further stated that the PW-3 didin't 
state before him that when she came from the shop he saw her sister-
in-law was assaulted by the accused persons and while she 
obstructed Kalu and Mehna had beaten her. I.O. further stated that 
the PW-4 didn't state before him that at the time of occurrence she 
was watching TV in the house of the informant and she also didn't 
state before him that the accused persons had dragged her mother in 
the courtyard and that her aunty was pregnant at the time of 
incidence and she was also beaten by the accused persons. 

 
17. Now the I.O in his cros examination also admitted that the case 

was registered on 10-04-2009 but the FIR was shown to the Ld 
CJM,Dhubri on 18-04-2009 after a delay of 8 days and the said delay 
had not been explained in the CD. 

 
18. The defence took the plea that the ejahar was not the original 

ejahar and gave suggestion as to that to the PW-6 the I.O. but he 
denied the suggestion. 
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Now such unexplained delay in showing the ejahar before the elaka 
Magistrate raises a doubt on the genuineness of the ejahar. 
 

19. From the evidence of the I.O. it can be seen that whatever 
incriminating the PWs deposed in their evidence were not told by 
them in their statement u/s 161 CrPC to the I.O. so the evidence of 
the PWs are found to be full of embellishments. 

 
20. PW-4 in her cross examination stated that the accused persons 

had also given a case against them. Also it has come out in the 
evidence of the PWs that ther was quarrel between both sides over 
matter of child. 

 
21. So in the  backdrop of given circumstances when enmity is 

prevailing between both sides it is unsafe to rely on the evidence of 
the PWs as they are all related witnesses and their evidence are full 
of embellishments as discussed above. 

 
22. The benefit  of doubt is given to the accused persons and the 

prosecution is considered to have failed to prove their case beyond 
reasonable doubt. 

 
23. Hence all the aforesaid points of determination are held in 

negative. 
 

24. The prosecution has failed to prove the case  u/s 
447/294/323/34 IPC against the accused persons and as such they are 
acquitted from the said offences and set at liberty. 

 
Bail bond is extended to further six months from today. 
 
Judgment is pronounced in the open court on this 14th day of March, 2014 
and given under my hand and seal. 


