
       In The Court of the Judicial Magistrate First Class, Dhubri  
 
                                    GR (SKCR)  86/2009 
                       
                                              State 
                                               -vs- 

1) Abdul Malek Sheikh 
2) Abdul Aziz Sheikh 
3) Meher Ali 
4) Shahabuddin 
5) Abdul Bashid Sheikh 
6) Noor Mohammad Sheikh 
7) Abdul Shahid Sheikh 

                                                               …... Accused 
 
Present : Sri A. Ala, AJS 
                JMFC, Dhubri 
 
Advocates appeared: 
 
For the Prosecution: Mr. Shahjahan Ahmed..............APP 
 
For the Defence : Mr. Shaiyeb Ali…..........Advocate 
 
Date of Evidence : 03-02-2012, 03-02-12,28-06-12, 22-11-13. 
 
Date of Argument: 10-02-14. 
 
Date of Judgment : 10-03-14. 
 
                                           JUDGMENT 
 

1. The brief resume of the prosecution case is that on 23-06-2009 one 
Samsul Haque Shah had lodged an ejahar before the OC, Sukchar PS 
alleging that on the same day at about 1 pm when the BEEO Md 
Zakir Islam came to visit Barbaghjhapa L.P & Barbaghjhapa M.E. 
Schools  the accused Abdul Malek Sheikh and six others had 
suddenly attacked his son Wadut Shah who is a teacher in the 
Barbaghjhapa LP school with lathi and blows and seeing that when 
his nephews Jahangir Alom and Shah Ashraful Alom went forward to  
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intervene then at that the accused persons had beaten them too and had 
injured them. The accused persons had also snatched Rs 6400/- from the 
pocket of Jahangir. It was at the timely intervention of the nearby people 
that their lives were saved. Hence the case. 
 

2. The Sukchar Police on receiving the ejahar registered a case u/s 
147/341/325/379 IPC and after investigation IO submitted 
chargesheet u/s  147/341/325 IPC against the accused person viz. 
Abdul Malek Sk, Abdul Aziz Sheikh, Meher Ali,Shahabuddin, Abdul 
Bashid Sheikh,Noor Mohammad Sheikh and Abdul Shahid Sheikh. 

 
3. The accused persons had appeared on receiving summons and the 

copies of relevant documents were furnished to them. My Ld 
Predecessor had explained particulars of offence u/s 147/341/323 
IPC to the accused persons to which they pleaded not guilty and 
claimed to be tried. 

 
4. The Prosecution to prove their case had examined 7(seven) witnesses 

including the M.O. & I.O. viz. Samsul Haque Shah as PW-1, Abu 
Bakkar Ali  as PW-2,  Abdul Aziz Sk@ Shah  as PW-3, Sanowar Ali 
as PW-4, Taleb Ali as PW-5, Dr Shah Alom as PW-6 and S.I. 
Latifuddin Ahmed the IO as PW-7. The Prosecution exhibited the 
ejahar as Ext-1, the signature of the Informant as Ext-1(1), the 
medical report as Ext-2 and the signature of the M.O. as Ext-2(1), the 
chargesheet as Ext-3 and the signature of the I.O. as Ext-3(1), the 
sketch map as Ext-4 and the signature of the I.O. as Ext-4(1). 

 
5. The statement of Accused persons u/s 313 CrPC were recorded 

wherein the accused persons pleaded innocent.  The Defence story is 
of total denial and no evidence was adduced from their side. 

 
6. I have heard oral argument of both sides, Perused CR and the 

evidences and materials on record. 
  
POINT FOR DETERMINATION : 

7. Now the point to be determined is that: 
I) Whether the accused persons had wrongfully restrained the son and  
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nephews of the Informant ? 

II)  Whether the accused persons had voluntarily caused hurt to the son 
and nephews of the Informant ? 

III)  Whether the accused persons formed unlawful assembly and 
their act amounted to any rioting ? 

 
DECISION AND REASONS THEREOF: 

8. For the sake of convenience let us take up all the 3(three) points of 
determination together for discussion and determination. Now let us 
have a scrutiny of the evidence of the PWs and for that the relevant 
portions of the evidence of the PWs are reproduced herein below : 

 
9. PW-1  Samsul Haque Shah in his evidence stated that on 23-06-2009 

at about 1 pm he was on examination duty in his school and heard 
that the BEEO came to inspect the  Barbaghjhapa M.E. Madrassa. He 
heard hue and cry from the school and on going there saw that the 
accused persons viz. Abdul Malek, Abdul Aziz, Abdul Basid, Abdul 
Sohid, Mohor Ali, Nur Muhammad and Sahabuddin had beaten his 
son Abdul Odud Shah and also his nephews Jahangir Alom and 
Ashraful Alom Shah. Then his nephew Jahangir informed that  the 
accused persons had snatched Rs 6400/- from his pocket.  

 
10. The PW-1 in his cross examination stated that the accused 

persons too had filed a case against his son, brother and nephews. He 
also stated that the incident occurred in the presence of the BEEO. 

 
11. PW-2 Abu Bakkar Ali stated that the incident occurred about 2-

2 ½ years ago at about 1.30 pm. He at that time was in his home. He 
heard that the BEEO came to school.At that he went to the M.E. 
Madrassa on foot and saw that the Accused Aziz and 7(seven) others 
were beating Jahangir and Ashraful. He parted them. He heard that 
the accused persons had taken away money from the pocket of 
Jahangir. 

 
12. PW-2 in his cross examination stated that the accused persons 

had also filed a case against Jahangir and Alom Shah.He also stated 
that his house is at a distance of half a kilometer from the place of  



                                                        -4- 
 
               occurrence. 
 

13. PW-3 stated that on the day of incidence the BEEO came to 
inspect the venture M.E. Madrassa and he(PW-3) went to the school 
and saw a quarrel between both sides and that the accused persons 
were beating Jahangir, Odud Shah and Ashraful. 

 
14. PW-3 in his cross examination stated that the Informant is his 

father and Jahangir is the son of his paternal uncle and the other 
injured is his own brother. He further stated that he is not a teacher of 
the venture school and that the accused persons had also filed a case 
against him.  

 
15. PW-4 Sanowar Ali stated that the informant is his father in law 

and on the day of incidence on hearing  that the BEEO was coming 
to school he went there and while on the way he heard that there was 
a quarrel in the school and on reaching school he saw that the 
accused persons were beating Jahangir Alom Shah, Odud Shah and 
Ashraful Shah. He further stated that he heard that cash of Rs 6400/- 
was missing from the pocket of Jahangir Shah. 

 
16. PW-4 in his cross examination stated that Police didn't record 

his statement. He also stated that his house is at a distance of  3-4 
miles from the school and that none of his children reads in that 
school and also he is not a member of the SMC . He also stated that 
at the time of incidence the BEEO was present there. He further 
stated that the accused persons had also given a case against him. 

 
17. PW-5 Taleb Ali stated that at the time of incidence he was at his 

home and on hearing hue and cry in the school from his home he 
went there and saw that the accused persons viz. Abdul Hai, Nur 
Muhammad and Meher Ali had beaten Jahangir and Ashraful Alom. 
He further stated that he heard that a cash of Rs 6400/- was snatched 
from the pocket of Jahangir. 

 
18. PW-5 in his cross examination stated that his house is at a 

distance of half a kilometer from the place of occurrence and that the  



                                                           -5- 
 
Informant is his village related nephew and that he is not a member of the 
said school. 
 

19. So now a look at the evidence on record goes to show that the 
accused persons had also filed a case against the son of PW-1,Abdul 
Aziz Sheikh the PW-2, Sanowar Ali the PW-4 and that they had a 
quarrel between them. 

 
20. So PW-2 & PW-5 are the independent witnesses in this case. 

Now a look at their evidence goes to show that PW-2  stated that on 
reaching place of occurrence he saw Accused Aziz along with seven 
others together were beating Jahangir and Ashraful while PW-5 on 
the other hand stated specifically that it was the accused persons Nur 
Muhammad, Abdul Hai and Meher Ali who assailed  Jahangir and 
Ashraful. So the PW-2 & PW-5 narrated the incident differently as 
PW-2  stated that Aziz and seven others had beaten Jahangir and 
Ashraful while PW-5 didn't mention anything about Accused Aziz 
but specifically stated that it was in fact the accused persons  Nur 
Muhammad, Abdul Hai and Meher Ali who had beaten Jahangir and 
Ashraful. They also didn't mention anything about the accused 
persons beating Wadud Shah unlike PW-1, PW-3 & PW-4. So the 
evidence of the PW-2 & PW-5 are not in consonance with each other 
and can be well said to be contradictory. Moreover PW-2 & PW-5 as 
can be gathered from their evidence are neither a member of the 
School management committee nor they had any of their sons or 
daughters studying in that school. Also they had their respective 
houses at a distance of about half a mile from the school. Now they 
stated that as the BEEO came for inspection so they went to the 
school. Now they were neither the members of the SMC nor were 
guardians of any of the students in the school and as such the 
question naturally crops up why then they had to visit the school and 
under what authority when the B.E.E.O. arrived. The school is not a 
place to casually roam around. In the backdrop of the given 
circumstances it is really doubtful if PW-2 & PW-5 had visited the 
place of occurrence at all on the day of incidence and had witnessed 
any incident at all. 

 



                                            -6- 
 
 

21. Now a look at the prosecution case goes to show that the 
material witnesses like Jahangir and Ashraful who were the alleged 
victims of this case were not examined. Also the PW-1 & PW-4  
stated in  their evidence that the entire incident took place in 
presence of the B.E.E.O. The other PWs also said so. Now when the 
B.E.E.O. came to inspect the school obviously the teachers and the 
other school staff ought to have been there and as the incidence took 
place in the school premises they must have witnessed the incident if 
any. But the prosecution failed to examine any of  the teachers or 
staff of the school beside PW-1. So non examination of the material 
witnesses goes to create a doubt in the prosecution case that had they 
been examined they would not have supported the prosecution case.  

 
22. Now PW-1, PW-3 & PW4 are related witnesses and are having 

enmity with the accused persons and as such their evidence cannot be 
relied upon unless corroborated by independent witnesses. In the 
given case the it can be seen that the evidence of the PW-2 and PW-5 
are not credible and the material witnesses have not been examined. 

 
23. Now though the evidence of the PW-6 the M.O. reveals that 

Jahangir Alom and Ashraful Alom sustained injuries but he in his 
cross examination also opined that such injury might result due to 
fall on hard substances. Now in view of the feeble ocular evidence  
and lapses in the prosecution case as discussed above just on strength 
of the evidence of the M.O. the prosecution case cannot be said to be 
proved. 

 
24.  So it is concluded that the prosecution has failed to bring home 

their case. Hence the aforesaid points of determination are held in 
negative. 

25. The prosecution has failed to prove the case  u/s 147/341/323  
IPC against the accused persons and as such they are acquitted from 
the said offences and set at liberty. 

Bail bond is extended to further six months from today. 
Judgment is pronounced in the open court on this 10th day of March,2014 
and given under my hand and seal. 


