
       In The Court of Sri A.Ala, Judicial Magistrate Fir st Class, Dhubri 
 
 
                    Misc Case No. 29/2013  u/s 125 CrPC 
 
                   Petitioner/1st Party: Nazimal Khatun 
                                               -vs- 
                  Opposite party/ 2nd Party: Abiruddin Skr  
 
         Present : Mr.  A. Ala,  A. J. S. 
                          JMFC, Dhubri. 
 
 
          Advocates appeared : 
 
          Mr. S.R.Sarkar….................................... for the Petitioner/1st Party 
            
      Mr. Abidur Rahman Sarkar.......................... for the Opposite Party/2nd Party 
 
       
        Date of Evidence : 22-10-13, 01-02-14. 
        
        Date of  Argument : 13-03-14 
 
        Date of Final Order: 27-03-14 
 
                                         Exparte Order/Exparte Judgment 
 

1. This proceeding u/s 125 CrPC for grant of maintenance has arisen out of the 
Petition filed by the Petitioner Naziran Khatun against her husband Abiruddin 
Sheikh before the learned Chief Judicial Magistrate, Dhubri. After registration 
of the case the same was transferred to this Court for disposal. Notice to appear 
and show cause was issued to the Opposite Party Abiruddin Sheikh (hereinafter 
called OP),who failed to  appear and contest the suit by filing written 
statement. 

2. Petitioner's case in brief is that she was married to the OP on 24-10-2008 as per 
Muslim Sharia and after marriage she went to the house of the OP to lead a 
conjugal life and Petitioner out of this wedlock had two sons born to her viz. 
Nazir Hussain a/a 3 years and Nazimul Hussain a/a 2 years. The OP after 
marriage had been committing physical and mental atrocities on the Petitioner 
demanding money and had driven her out of his house after beating her up for 
not complying to meet his demand of bringing Rs 20,000/- from her father's 
house for which she was compelled to take shelter in her father's house along 
with her two minor sons. The OP thereafter performed  second marriage with 
one Alema Khatun. The Petitioner has no income of her own while the OP is 
having 2-3 bighas of land and constructs bridge and earns Rs 10,000/- to Rs 



12,000/- per month. The OP never paid any sorts of maintenance to the 
Petitioner nor had enquired about her and her minor sons and as such she 
claims maintenance of Rs 1500/- per month for herself and Rs 1000/- per 
month for each of her two minor sons. 

3. The OP  appeared on receiving notice and had contested the case by filing 
written statement. He except admitting the fact of marriage with petitioner and 
that of having two son from her had denied all other contents of the Petition.He 
pleaded that the petitioner had voluntarily left his house as he refused to 
comply with her demand to stay in her parent's house. He further pleaded that 
he is a poor man with no landed properties and he doesn't has the capacity to 
pay separate maintenance to the Petitioner and her minor son and as such prays 
for dismissing the Petition of maintenance. 

4. The Petitioner in support of her case has adduced the evidence of herself as 
PW-1 while the OP on the other hand adduced the evidence of himself as DW-
1 . 

5. I have heard the oral argument of the ld counsel of the Petitioner. 
 

6. POINT FOR DETERMINATION :  Now the point to be determined in this 
case is that whether the Petitioner and her  two minor sons are entitled for 
maintenance from the OP and if so what should be the quantum of 
maintenance? 

 
7. Decision and Reasons Thereof: Now to determine the aforesaid point of 

determination let us go through the evidence on record. 
8. The PW-1 in her evidence stated that she was married to the OP about 7 years 

back and after marriage he went to the house of the OP to lead a conjugal life 
with him and out of their wedlock two sons were born to her viz. Nazir 
Hussain a/a 3 years and Nazimul Hussain a/a 2 years and the OP during 
conjugal life had demanded Rs 20,000/- from her and on her failure to pay the 
demanded sum the OP had driven her out of his house after beating her up for 
which she took shelter in her parental house and that the OP after marriage had 
performed second marriage with a girl viz. Abyiya of her village. She further 
stated that she had filed a criminal case u/s 498(A) IPC against the OP for the 
atrocities committed by him upon her. The DW-1 simply stated that the 
Petitioner demanded him to live as a ghar jamai but he refused. Now the OP 
has not led any cogent evidence to prove that. DW-1 in his cross examination 
admitted that the Petitioner had filed a criminal case u/s 498(A) IPC against 
him.  

9. So the evidence on record goes to show that things were not going well 
between the Petitioner and the OP and the Petitioner had sufficient reason to 
live separately from the OP. 

10. The PW-1 stated that she has no income of her own and the OP never enquired 
about her and her minor sons and never paid any sorts of maintenance to them. 
Now the OP has not denied that the Petitioner has no income of her own. The 
OP in fact maintains that he has no capacity to pay separate maintenance to the 



Petitioner and her minor sons. Now it is the duty of a man to maintain his wife 
and children. The conduct of OP amounts to refusal to pay maintenance to 
Petitioner and her minor sons and hence under the provisions of  Sec 125 CrPC 
the Petitioner and her two minor sons are entitled for maintenance. 

.  
11. Now as for the quantum of the maintenance the income of the parties are to 

considered. The PW-1 stated that the OP is an able bodied man works as an 
operator of the mixture machine at construction site and gets salary of Rs 
12,000/- per month from the contractor under whom he works. The DW-1 on 
the other hand simply states that he earns only Rs 1800/- to Rs 2000/- per 
month but he has not specifically sttaed in his evidence that what works he 
does and as such it can be seen that none of the parties have led cogent 
evidence to prove the income of the OP. But however there is no denial to the 
fact that the OP is able bodied and it is the duty of an able bodied man to 
maintain his wife and children. 

12.  So considering  the basic needs of the Petitioner and her two minor sons like 
food,clothes,present market condition etc I am of the considered view that an 
amount of Rs 1500/- per month to the Petitioner  and Rs 800/- per month  to 
each of her  two minor sons as their  monthly maintenance will be just and 
proper at this stage. 

13. Now since it can be seen from the evidence on record that the OP failed to 
provide maintenance to the Petitioner and her two minor sons form the day she 
took shelter in her parental house so I am of the considered view that the OP is 
required to pay maintenance to them from the date of filing of the Maintenance 
Petition by the Petitioner 

 
                                                     
                                                         ORDER 
             
The Petition u/s 125 CrPC is allowed. The OP is directed to pay Rs 1500/ per month 
to the Petitioner and Rs 800/- per month  to each of her two minor sons as their 
monthly maintenance w.e.f. the date of filing of the application i.e. 28-01-2013. 
The OP is also directed to pay Rs 1000/- to the Petitioner towards the cost of 
litigation. 
           
Final Order/ Judgment is pronounced in open court. Case is disposed of contested. 
Let a free copy of this order be given to the Petitioner. 
 
          Given under the hand and seal of this Court on this  27th day of  March, 2014. 


