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 Assam schedule VII, Form No.132. 
High court form No.(J)2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT.Dhubri 

IN THE COURT OF MUNSIFF NO 2, DHUBRI 
. 

Title Suit No.505/2006 
 

Present: B Medhi, 

  Munsiff no 2, Dhubri 

Given under my hand and seal on the 29
th

 of March 2014 in the 

presence of, 

 

1. Md. Abdul Baten Sk, Learned advocate for the Plaintiff. 

2. Md. Mobinur Rahman,Learned Adocate for the Defendant. 

 

Plaintiff............................... 

1. Khaneswar das 
S/O- Late Khetra Mahan das 
R/O- Ward No-4, Dhubri town 
P.O.,P.S. & Dist- Dhubri 

--------------VS--------------- 

  Defendant.................................. 

1. Smti Mira Biswas 
W/O- Sankar Das  
R/O- Ward No-4 
P.O,PS & Dist- Dhubri 

Pro forma defendant...................... 

1. Sri Ajay Kr. Das 
S/O- Late Khetra Mohan Das 
R/O- Ward No-1 
P.O,PS & Dist- Dhubri 

2. Smti Usha Rani Paul 

W/O- Manindra Ch. Paul, C Block, S.N. Banerjee Road, P.O.- 
Sodepur, 24 Paragana 
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2. Smti Kalpana Paul, 
W/O-Mahadeb Paul 
R/O- Ward No-6 
P.O,PS & Dist- Dhubri 

     4. Smti Alpana Das 

     5. Smti Aparna Das 

     Both dauter of Khetra Mahan das  

R/O- Ward No-4 
P.O,PS & Dist- Dhubri 

     6. The Subregistrar ,Dhubri 

 

JUDGEMENTJUDGEMENTJUDGEMENTJUDGEMENT 

This is a suit for specific performance by recovering land valued at 

Rs.39, 000/- 

Brief fact of the caseBrief fact of the caseBrief fact of the caseBrief fact of the case: The plaintiff has filed this case stating inter 

Alia that Late Khetra Mahan Das entered into a deed of sale with the 

defendant x for sale of land measuring 7L covered by patta number-

274 and daag number394 and out of total land measuring 1K 1L 

covered by part the number-274 the of number-394 a land measuring 

2L and another land measuring 2L in part the number-751 and daag 

No-398/1861 of the consideration of rupees 5,000/-. 

There plaintiff allege that Late Makhan Bala Das the wife of 

Khetra Mahan Das had already transferred her entire portion of land 

measuring 1K-1L covered by daag number-394 and patta No-174 by 

executing the will in favour of the plaintiff and after her death the 

plaintiff claimed to have taken probate vide Misc(P) case no-196/2001 

there by becoming absolute owner of the said land.  Since there alleged 

will covers the land measuring 7L covered by part the number-274 

and daag no-394 sold vide registered sale deed number- 864/2001 

executed by his father Late Khetra Mahan Das, the same is void and 

voidable as the sellor has no right to sale 7L of land covered by daag 

number-394 and patta No-274. 
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The plaintiff other claims that his deceased father when 

executing the sale deed had covenanted that if the purchaser found 

that the seller have no right title and interest in schedule B land or 

defect in title in land shown in the deed no-684/2001 and the 

purchaser will vacate the land mentioned in B schedule land under 

vendor shall refund the money to the purchaser.  Accordingly after the 

plaintiff obtained probate in Misc(P) Case-196/2001 the plaintiff 

issued notice on the defendant to recover the land measuring 7L and 

to receive the proper sum of money of rupees 39,000/-as far the sale 

deed as the seller had no right title or interest on the land covered by 

Patta no-275.  Since the defendant failed to comply with the terms of 

the sale agreement, the plaintiff claims, he was left with no option but 

to file the suit. 

Accordingly the plaintiff has prayed for declaration of title to the 

land measuring 7L and setting aside the sale of the same out of 9L  sold 

vide registered sale deed number 864/2001. 

After registration of the suit summons were issued upon the 

defendants four filed their written statements and the suit against the 

proforma defendants went ex parte. 

The defendants in their written statements took some routine 

Pleas like the suit is not maintainable, there is no cause of action, the 

court has no jurisdiction, the suit is barred by the law of limitation, the 

suit is barred under the specific relief act as well as principles of 

estoppel, waiver and acquiescence, the suit is bad for non-joinder of 

necessary party, the suit is not properly valued and stamped etc. 

The defendants admitted that the father of the plaintiff had 

executed a registered sale deed number 864/2001.  But he has a 

different story to tell. 

The defendant has claimed that the father of the plaintiff gifted a 

land measuring 14L out of 1K 1L covered by Patta no-274 and daag no-

394 vide gift deed number-326/2001 which was duly accepted by the 

plaintiff.  Thereafter for the sale of the remaining land measuring 7L 

under the same daag and patta number along with 2L of land under 

patta no-751 and daag number-398/1861 father of the plaintiff, Late 
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Khetramahan Das contacted with the defendant and jointly filed 

petition for sale permission before the deputy commissioner, Dhubri 

against that the plaintiff filed no objection petition before the deputy 

commissioner. 

The defendant claims that in the said no objection he had stated 

that the suitland was bequeathed by a will which was not the executed 

and thereby waived.  The defendant further claims that the plaintiff 

was present at the time of execution of registration of the sale deed 

864/01 and he signed his name as a witness in the deed. 

The defendant further claims that the plaintiff remained silent 

against the sale till the life time of his father and even ten  years  after 

his death and the instant suit has been filed mala fide. 

Defendants allege that the plaintiff obtained the letter of 

administration vide case number- 196/01 without making the 

defendant as party even though the suitland was in exclusive 

possession of the defendant where she is residing by constructing a 

three storied RCC building.  The suitland, on purchase, was duly 

mutated in the name of the defendant and the defendant has been 

paying revenue, holding tax etc.  Regularly to the authority concerned. 

Accordingly defendants have prayed for dismissal of the suit. 

 `    ISSUES 

After going through the plaint and the written statements my learned 

predecessor was pleased to frame the following issues.  However 

having found that the issue number four and five contains two issues I 

have separated them by marking in separate numbers. 

1. Whether the suit is maintainable in the present form? 

2. Whether there is cause of action for the suit? 

3. Whether the suit is bad for non-joinder of necessary parties? 

4. Whether the suit is barred by any provision of law? 

5. Whether the suit is properly valued? 

6. Whether their registered gift deed number 326/01 and a will 

number 25-iii of 1995 are valid? 
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7. Whether the sale deed number 864/01 conveys valid title in law 

to the transferee? 

8. Whether the plaintiff is entitled to relief as prayed for? 

9. To what relief/reliefs if the plaintiff is entitled to? 

Decision discussionsDecision discussionsDecision discussionsDecision discussions    and reasons thereof:and reasons thereof:and reasons thereof:and reasons thereof:    

Plaintiffs has examined as many as two witnesses and the defendant 

one in support of their respective claims. 

Issue number oneIssue number oneIssue number oneIssue number one: whether the suit is maintainable?  

The defendant in his written statement is claimed that the suit is 

not maintainable.  However there have failed to mention as to how and 

why the suit is not maintainable.  On perusal of the case record I have 

found nothing to warrant the suit to declare not maintainable.  

Accordingly the suit is held to be maintainable in favour of the plaintiff.  

 Thus this issue is decided in the positive in favour of the plaintiff. 

Issue number twoIssue number twoIssue number twoIssue number two: whether there is a cause of action for the suit? 

Cause of action is the bundle of facts asserted by one party and 

denied by the other which if unrebutted would accord the party so 

claimed the relief as prayed for.  In the present case the plaintiff has 

claimed that his father Khetramahan Das had executed a sale deed in 

favour of the defendant in which there was a stipulation that if the title 

of the seller was found to be defective the purchaser i.e. the defendant 

shall be liable to handover the possession to the seller with the return 

of the consideration amount.  The plaintiff has claimed that prior to the 

alleged sale his mother had bequeathed the suitland in his name for of 

which he has obtained probate vide order in Misc(P) case-196/01. 

The defendant side on the other hand claimed that in spite of the 

will in his favour the plaintiff had consented to the sale by giving no 

objection to the sale permission obtained by his father for the purpose 

of selling the suitland in favour of the defendant.  The defendant claims 

that in the sale deed number 864/01 executed in person for the sale 

permission the plaintiff himself was a witness.  Accordingly defendant 

alleges that the letter of administration obtained by the plaintiff was 
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fraudulent as the plaintiff in spite of the knowledge that the suitland 

was sold to the defendant did not make the defendant a party to the 

above stated Misc (P) case No-196/01. 

Thus there is a clear case of facts asserted by the plaintiff and 

denied by the defendants.  Thus there is a cause of action for the suit. 

Accordingly this issue is decided in the positive in favour of the 

plaintiff. 

Issue number threeIssue number threeIssue number threeIssue number three: whether the suit is bad for non-joinder of necessary 

parties? 

The defendants in the written statement has stated that the suit 

is bad for non-joinder of necessary parties as the legal heirs of late 

Paradip Kr. Das, S/O- Late Khetra Mahan Das, the circle officer, the 

Deputy commissioner, Dhubri, the state of Assam are necessary parties 

in the suit and in their absence the suit cannot be properly decided. 

The case has arisen out of the dispute between the right accrued 

to the plaintiff by virtue of probate in Misc(P)Case No-192/01 and the 

right accrued to the defendant by virtue of the sale deed executed by 

the father of the plaintiff.  On perusal of the facts leading to the dispute 

I find no reason as to how the above stated parties are necessary for 

the proper adjudication of the case. 

Accordingly I hold that this suit is not bad for non-joinder of 

necessary parties. 

As this issue is decided in the negative in favour of the plaintiff. 

Issue number fourIssue number fourIssue number fourIssue number four: whether the suit is bad by any provision of law? 

The defendants have stated in the written statement that the suit 

is barred by limitation, provisions of specific relief act, and the 

principles of estoppels, waiver and acquiescence. 

As regards the period of limitation is concerned the plaintiff has 

claimed that cause of action has arisen on 22/09 /2003 on which the 

notice to return the land measuring 7L was served upon the 
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defendants.  The suit being filed in the year 2004 is well within the 

period of limitation. 

The defendant has claimed that the suit is barred by the provision of 

specific relief act.  But there have failed to show as to by which 

provision of specific relief act the suit is barred.  Moreover even I have 

failed to find any reason as to why this is barred the specific relief act. 

Now let me consider whether the principles of estoppels waiver 

and acquiescence creates any bar on the suits were not. 

The learned counsel from there defendants side has argued that 

the suit is barred by the provision of estoppels in a sense that the 

plaintiff had already agreed to the sale of 7L of land to the defendants 

by his father by filing a petition of no objection before the Deputy 

commissioner, Dhubri.  Moreover the plaintiff himself was a witness to 

the sale deed executed in favour of the defendants.  This apart, the 

defendant has alleged that during the lifetime of his father for the 

period of almost 10 years the plaintiff never raised any objection to the 

sale.  Accordingly he claims that the suit is barred by provision of 

estoppels waiver and acquiescence. 

 The learned counsel from there defendant side on the other 

hand stated that in the sale deed no-864/01 there is a clear stipulation 

that if it is found that the vendor has no title or has the defect in title 

the purchaser will vacate the suitland mentioned in the schedule B and 

shall have no right on the land, then the vendor shall refund to refund 

the money received by him to the purchaser.  The learned counsel 

further argued that the said stipulation was added in view of the will 

executed by his father in his favour. Now since letter of administration 

has been obtained the purchaser/defendant shall be liable to handover 

the purchased land. 

I have gone through the evidences put forwarded by both 

parties. 

The defendant has exhibited exhibit-Ka as the petition of no 

objection filed by the plaintiff. In the cross-examination the PW1, 

plaintiff himself has stated that he had filed the petition of no objection 
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to the sale land measuring 7L.  He has also stated that he was a witness 

in the registered sale deed no-864/01. 

DW1 the defendant herself in her evidence in chief has stated 

that she had constructed or three storied RCC building by a obtaining 

due permission from Dhubri development authority and also got the 

holding number for that purpose.  The defendant has exhibited exhibit-

unga the photocopy of permission from the Dhubri the block men 

authority for the purpose of constructing building.  

Now let me delve into the concept of estoppels.  Estoppels is an 

equitable principle which prohibits the person from retracting from 

any promise, declaration, omission if by such act the induces any 

person to alter his position to his disadvantages and such other person 

accordingly alter his position.  The person so inducing is restrained 

from taking the stand that he had not made any such promise.  This 

principle has been enshrined in section 115 of the Indian evidence act. 

Estoppels-- When one person has, by his declaration, act or omission, 

intentionally caused or permitted another person to believe a thing to 

be true and to act upon such belief, neither he nor his representative 

shall be allowed, in any suit or proceeding between himself and such 

person or his representative, to deny the truth of that thing. 

In the present case the plaintiff by his no objection petition and 

intentionally induced the defendant to believe that he is not going to 

claim any portion of the land stated in the sale deed. Relying on the 

stand taken by their plaintiff the defendant went on to purchase the 

suitland and when further by constructing a three storied building.  

There by the plaintiff has waived his right which would have accrued 

to him with respect to the land measuring 7L on the strength of the 

will. 

 As regards have claimed defect in title of the seller arising out of 

the obtaining of the letter of administration is concerned without 

going to the legality of the way of obtaining the letter of 

administration, it can be said that the letter of administration cannot 

grant title to any person.  Therefore it cannot create any defect in title 

or confer any title to anybody. 
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 Moreover on perusal of the sale deed where  the plaintiff has 

been claiming to have injected the alleged stipulation concerning 

defect in title, attention may be had to another stipulation in which  

recognising the legally established principle that the defect of will 

takes place only after the death of the testator and that a will cannot 

affect or prevent the testator from transferring any land in whatsoever 

manner and for that even if probate is obtained the will shall not have 

any effect on the land already transferred during the lifetime of the 

testator.  In the said stipulation that I am going to draw attention it is 

written that the bill of scheduled land transferred to the this 

automatically ousted from the total portion of land mentioned in my 

will executed by me on 04-09-1995 vide will number-25 III of 1995. 

Of from the above discussions and evidence it can easily be 

concluded that the plaintiff was of well aware of the sale, he 

unequivocally gave no objection to the sale in his full conscience and 

his cognition was fully aware of the fact that the sold portion of land 

will not have any effect on the will.  And this is indisputable clear case 

in which the plaintiff had waived his right by estoppels and 

acquiescence. 

Therefore this issue is decided in the positive against the 

plaintiff. 

Issue number fIssue number fIssue number fIssue number fiveiveiveive: whether the suit is properly valued? 

The learned counsel from there defendants side has alleged that the 

suit is improperly valued.  He alleged that the value of the suitland has 

not increased manifold since its purchase.  Moreover the defendants 

side has constructed a RCC building on it which cost around 

30,00,000/-.  While the plaintiff has shown the value of the suitland to 

be mere 39,000/-.  Accordingly suit is undervalued. 

This is a suit for declaration of title and delivery of khas 

possession i.e.  Suit for declaration with consequential relief. The suit 

in which the plaintiff in terms prays for a declaratory Decree with 

consequential relief Prima facie comes within clause IV, sub-clause(c) 

of section seven of court fees Act.  The said provision makes the 

following 
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S7(iv)(c)- for a declaratory decree and consequential relief;-to 

obtain a declaratory decree or order, where consequential relief is 

prayed, according to the amount at which the relief sought is valued in 

the plaint or memorandum of appeal. In all such suits the plaintiff shall 

state the amount at which he values the relief sought.  

 This provision gives the plaintiff and unfettered option to value 

the suit for the purpose of court fees and it is not open court should is 

to such variation except in cases where the same may be found to be 

arbitrary in nature.  In the present case the plaintiff has put the 

valuation to be rupees 39,000/-.  I find feel no irregularity in the said 

valuation.  The defendant side also has failed to prove as to how the 

suit shall be dismissed on the ground of undervaluation.  Accordingly I 

hold that the suit is properly valued.  

Accordingly this issue is decided in the positive in favour of the 

plaintiff. 

Issue number sixIssue number sixIssue number sixIssue number six: Whether their registered gift deed number 326/01 

and a will number 25-iii of 1995 are valid? 

The defendant in their written statement has stated that the 

father of the plaintiff had gifted a land measuring 14 L vide registered 

gift deed number-326/01.  But he did not state the same in his 

evidence nor did he prove by submitting the alleged gift deed.  So there 

is no question of deciding the validity of their registered gift deed. 

As regards the will is concerned it is an admitted fact that the 

father of the plaintiff along with his mother executed a will in his 

favour.  Since the existence and the execution of the will was not 

disputed its validity is also is unquestioned.  Hence the will is a valid 

one. 

This issue is decided accordingly. 

Issue number sevenIssue number sevenIssue number sevenIssue number seven: Whether the sale deed number 864/01 conveys 

valid title in law to the transferee? 

The learned counsel from there defendants side has argued that 

there is no dispute that the sale deed no-864/01 was executed in 
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favour of the defendant by the father of the plaintiff.  He pointed out 

that the plaintiff himself was a witness in the sale deed.  He has agreed 

to the entire process right from taking permission from the Deputy the 

commissioner to the handing over the land to the defendant.  

Accordingly the sale deed conveys is a valid title in law to the 

transferee.  Moreover, he argued that the probate which the plaintiff 

claimed to have obtained is actually the letter of administration.  That 

too, the plaintiff obtained it fraudulently without making the 

defendants party in it... 

In this connection the learned counsel from there defendants 

side has prayed for taking judicial notice of the judgment passed by 

learned Munsiff no-1 in T.S. no-473/2010 filed by Mira Biswas, the 

defendant in the present case against Khaneswar Das the plaintiff in 

the present case and Rina Paul for declaration of sale deed number 

2661/04 executed by the plaintiff in the present case in favour of Rina 

Paul as illegal and declaration of title on the present schedule B land 

on the strength of sale deed number 864/01.  The learned counsel 

from there defendants side has argued that the suit was filed exactly 

on the same facts and circumstance and the learned Munsiff Court 

decreed the suit in favour of the present defendant by declaring right 

title interest over the schedule B land. 

The learned counsel from the plaintiff side on the other hand 

argued that in the sale deed itself there is a stipulation that in case of 

defect of title the plaintiff will be bound to handover the sold land to 

the seller on the condition of receiving back of the consideration 

amount.  Since the plaintiff has obtained the letter of administration 

with respect to the will executed by his parents in his favour the defect 

in title has arisen and hence the above stated sale deed cannot convey 

any title now. 

 I have perused the evidence put forwarded by both parties and 

documents adduced therewith. 

 PW1 has exhibited exhibit-1 is the sale deed no-864/01.  In his 

cross examination has stated that he is one of the witness of the sale 

deed.  The plaintiff has never disputed the sale deed and that on the 



Page 12 of 14 

 

strength of the sale deed the land measuring 9L including the 7L 

alleged to be originally belonged to his mother was sold.  The only 

rider that he wants to put it that on the strength of letter of 

administration the title of the vendor has become defective and 

accordingly the purchaser, the defendant is liable to return the 

Suitland 

 PW1 has exhibited exhibit-2 the letter of administration given in 

misc(p) case no-196/01.  It is palpable from the document itself and 

from that principle governing any letter of administration that the 

plaintiff has not been given any title by virtue of the letter of 

administration.  He has been given a mere right to administer the 

property measuring 1K 1L covered by part the number-274 and daag 

number-394. 

 Moreover the defendant has alleged that the plaintiff having fully 

aware of the fact that the suitland was already sold out to the 

defendants did not make them party in the alleged Misc(P)Case no-

196/01 and hence the letter of administration was fraudulently 

obtained.  PW1 in his cross examination has stated that he did not 

make the defendants have party.  Accordingly it is clear that the letter 

of administration was obtained by suppression of facts and 

accordingly it is fraudulent. 

 Accordingly considering the fact that there is no dispute in the 

sale deed and that the letter of administration obtained by whatever 

manner can give no title to the plaintiff, I am of the considered opinion 

that the sale deed number-864/01 conveys a valid title to the 

transferee. 

 Similar decisions was arrived at by the learned Munsif Court in 

the judgment and Decree passed in title suit number-473/2010. 

Accordingly this issue is decided in the positive in favour of the 

defendant. 

Issue number eightIssue number eightIssue number eightIssue number eight: whether the plaintiff is entitled to relief as prayed 

for? 
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From the above facts and circumstance and decisions arrived at 

issues number 4,6 & 7 am of the considered opinion that the plaintiff is 

not entitled to relief as prayed for. 

Issue number nineIssue number nineIssue number nineIssue number nine: to what relief/reliefs the plaintiff is entitled to? 

Under the given facts and circumstance and the evidence adduced by 

both sides I am of the considered opinion that the plaintiff is not 

entitled to any relief/reliefs. 

 

 

ORDER 

 The plaintiff is not entitled to get any relief. The suit is dismissed on 

contest. Parties shall bear their own costs. 

 Prepare a decree accordingly.  

 Given under my hand and seal on this 29th day of March2014 

 

APPENDIXAPPENDIXAPPENDIXAPPENDIX    

Witnesses of the Plaintiff: 

1. PW1, Khaneswar Das 

2.PW2. Official Witness 

Witnesses of the Defendat: 

1. DW1, Smti Mira Biswas 

Exhibits of the plaintiff: 

1. Exhibit 1- Copy ofthe sale deed no-864/01. 

3. Exhibit 2- Photocopy of the probate certificate 

4. Exhibit 3- Notice to the Defendant  

5. Exhibit 4- Final Khatian 
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6. Exhibit 5- Jamabandi Of patta no-751  

Exhibit of Defendant: 

1. Exhibit ka- No objection petition filed by the plaintiff  

2. Exhibit kha- Certified copy of judgement and decree in TS. 

473/2010  

3. Exhibit Ga- Holding issued by the municipal board. 

4. Exhibit gha- Revenue paying receipts 

5. Exhibit unga-NOC issued by the Dhubri- Gauripur devt. Authority. 

 

         

Bidyut Medhi 

(Munsiff No 2) 

 

 

 

 


