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                  In the Court of the Judicial Magistrate , 1st Class at Bilasipara        

 

                            Judgment of Misc case. No. 15/2013  

                                                                   u/s 125 Cr.P.C 

 

 

                  Petitioner :-              Mosstt. Merina Bibi 

 

                                                              -Versus- 

 

                   Opposite Party :-    Md.  Sahanur  Islam 

 

                    

                 Present : Imdad Ahmed , 

                                          B.Sc.,LL.B , A.J.S 

 

                     Advocates appeared :- 

                                    For petitioner :-        Mr.  A.M Sarkar , Advocate  

                           For Opposite party :-        Mr.  Eyakub Ali    , Advocate  

 

                      Evidence recorded on   :-    16-08-13 , 23-09-13 , 30-11-13 ,1 -2-14 

                     Argument heard  on       :-    28-02-14 

                      Judgment delivered on :-    14-03-14 

 

                                                            JUDGMENT 

 

1. This is a proceeding under Section 125 Cr.P.C filed by the petitioner claiming 

maintenance from her husband/Opposite party . 

2. The case of the petitioner is that she is the legally married wife of Opposite party .It is 

stated that she got married to the Opposite party about two years ago  as per 

Mohammedan Law and thereafter , both started living together as husband and wife 

in the house of the Opposite party  . 

3. It is stated that initially  the petitioner led  a very  conjugal life with the Opposite 

party  but such period of happiness was very short-lived as the  Opposite party  

started to neglect  the petitioner and started to behave  indifferently  with her . It is 

stated a couple of months after the marriage , Opposite party demanded a cash 

amount  of Rs. 40,000/- and various other articles from the petitioner. It is stated that 

the opposite party regularly abused the petitioner demanding more articles  from her 

paternal house and on her failure to fulfill the said dowry demand , the opposite party 

used to assault her physically . It is stated that when the petitioner told  the O.P that 

her family is not financially sound and therefore cannot fulfill his demand , O.P asked 

her to  leave his house and not to come to his house till she can arrange the demanded 

money . Finding no alternative , the petitioner took shelter in her father’s house . 

Thereafter , at the initiative of the family members of the petitioner side , O.P arrived 

at a compromise with  the petitioner and started to live  together but after some days 

,he again started to torture the petitioner .It is stated that the O.P even drove the 

petitioner out of his house but with the help of local people , she could enter into her 

matrimonial home . Thereafer , the petitioner was again driven out of her 

matrimonial home   and since then , she is staying at her father’s house . 

4. It is stated that after  the O.P drove the petitioner out of his house , he has neither 

visited the house of the father of O.P nor paid any money for her maintenance 

.Though the relatives of the petitioner side made some sincere effort to persuade the 

O.P to take back the petitioner  but all the efforts went in vain  
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5. Petitioner has  stated that the O.P  has landed properties and also sound health and 

his monthly income from all sources is around  Rs. 40,000/-    . Hence , the petitioner 

filed this application claiming maintenance  for herself and her minor son from the 

Opposite party  @ Rs 10,000/- per month  . 

 

 

6. After receiving notice from this Court , Opposite party appeared and contested the 

misc case by filing his Written statement .Opposite party in his W.S has admitted that 

the petitioner is his legally married wife . Opposite party has denied that during such 

conjugal life he demanded money from petitioner as well as physically and mentally 

tortured the petitioner. Opposite party denied that the petioner was driven out of her 

matrimonial home by the Opposite party .It is stated that petitioner left the 

matrimonial home on her own sweet will  and never returned due to which a 

pleader’s notice was served upon the petitioner for resumption of the conjugal life . It 

is stated that the petitioner did not maintained good relationship with the family 

members of the O.P and she always insisted the O.P to live in her father’s house as 

“Ghar-Jamai” and the refusal of the O.P to do so is the bone of contention between the 

parties . It is stated that the O.P left no stone unturned to cement the gap between 

them but all the efforts went in vain .  

 

7. It is stated by the  Opposite party that several village salish were held in which both 

parties were present and both parties alo gave a written undertaking to that effect .it 

is stated that the petitioner after several village salish divorced the  O.P on 4.4.11 by 

executing an affidavit of Divorce before Notary Public ,Bilasipara and surprisingly 

again executed another affidavit declaring the said divorce affidavit as null and void 

dated 24/10/11  and also entered into an agreement with the O.P on 6-2-13 wherein 

she promised to solve the matter amicably but later refused . .Hence , prayed for 

dismissal of the instant application .  

 

8.  Petitoner examined herself  as PW1 ,Mosstt. Romisa Bibi as PW2 ,  and one Md. 

Poichar Ali  as PW3 . Opposite party examined himself as DW1 , one Md. Joybar Ali  as 

DW2 and one Md Sur Ali as DW3   . 

 

9. This Court after going through the pleadings of the parties and the evidence adduced 

by the parties framed the following point for determination for the just decision of the 

case . 

 

10. Point for determination :- 

 

i. Whether the petitioner have  sufficient reasons  to live separately from 

Opposite party ? 

ii. Whether the Opposite party have  sufficient means  to maintain the petitioner 

and his child ? 

iii. Whether the petitioner is unable to maintain herself ? 

iv. Whether the Opposite party have neglected to maintain his wife/petitioner ? 

v. Whether the petitioner is entitled to maintenance from Opposite party ? If so, 

what should be the quantum ? 

 

11. Decision and reasons therefor :- 

 

Point no.( i ):- 

 

PW1(petitioner )  has stated that she got married to O.P about 3 ½  years ago and she 

lead conjugal life with him for about  2 (two) years  . PW1 stated that during her 

conjugal life  with O.P she gave birth to a male child . 



3 

 

 

PW1 stated that during her conjugal life , her father-in-law insisted her to have sexual 

intercourse with him . PW1 stated that though she informed her huband (O.P) about 

such incestuous demand of his father , but O.P turned a deaf ear towards her said 

grievance . 

 

PW1 stated that Opposite party demanded money from her   . PW1 stated that as she 

failed to bring money  from her father , Opposite party drove her out of his house 

after beating her mercilessly . PW1 further stated that after being driven out of her 

matrimonial home , she has taken shelter in her fathers’ house .  PW1 stated since the 

time she was driven out , O.P has neither visited her in her father’s house nor paid any 

money for the  maintenance of herself and her minor child .PW1 stated that she 

doesnot have any income of her own . PW1 stated that O.P is a driver by profession 

and also cultivates land .  

 

PW2 ( Md Romisa Bibi ) is the mother of the petitioner who has stated that the 

petitioner got married to O.P about 3 ½ years ago and during such wed lock , a male 

child was born. PW2 stated  that during conjugal life , O.P started to demand money 

from  the petitioner and also beat her and finally drove her out of his house .PW2 

stated that after the petitioner was driven out of her matrimonial home , O.P married 

another woman .  During cross , PW2 stated that though she has not seen O.P 

assaulting her daughter , but she has seen the injuries on her body when she visited 

the visited the petitioner in her matrimonial home . During cross , PW2 stated that the 

petitioner lodge two cases against O.P .  

PW3 (Md. Poichar Ali  ) has  stated that both petitioner and O.P are husband and wife 

and they got married about 8/10 years ago . PW3 stated that during the conjugal life , 

O.P gave birth to a male child . PW3 stated that during such conjugal life , some 

indifferences cropped up between the two and therefore , the father-in-law of the 

petitioner dropped the petitioner in her father’s house .PW3 stated that the O.P 

married another woman after the petitioner took shelter in her father’s house .  

DW1 during cross and DW2 in his chief  admitted that the petitioner lodge a criminal 

case against him as a result of which he had  to spent some days behind the bar . DW3 

during cross that the O.P has married another woman after driving the petitioner out 

of his house . 

 

Now , these are all evidence adduced by the petitioner side.  

 

PW1 is fully corroborated by the PW2 and PW3  about the physical and mental 

torture inflicted upon the petitioner by the O.P and the fact that she was driven out of 

the matrimonial house by the O.P  due to non-fulfillment of demand of money by the 

O.P . From the evidence of the aforesaid three petitioner witness   , it is found that the 

petitioner has enough sufficient reason to live separately from her husband as  she 

was forced to live her matrimonial home on account of physical and mental torture by 

O.P  and it is not on account of her own sweet will that she left the matrimonial home . 

The allegation of the O.P that petitioner left the matrimonial home on her own is not 

believable in view of the fact that the petitioner instituted a criminal case against the 

O.P for the alleged physical and mental torture inflicted upon her  and in the criminal 

case , the O.P was remanded to jail hazot  .                         

 

 In a proceeding under Section 125 Cr.P.C , petitioner is not required to prove her case 

beyond reasonable doubt , but is only required to prima facie satisfy the Court . The 

evidence of PWs coupled with the fact that petitioner instituted a criminal case 

against the O.P  has enabled  this Court to arrive at a prima-facie satisfaction that O.P 

had treated the petitioner with cruelty during his conjugal life with the petitioner . 

That apart  , the the O.P having married another woman after the petitioner took 
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shelter in her father’s house is also a ground for  the petioner to refuse to live a 

conjugal life with the O.P 

Hence , petitioner has sufficient reason to live separately from O.P. 

Accordingly , point no.1 is decided in affirmative in favour of the petitioner . 

 

Point no. (ii):- 

              PW1 and PW2  stated that O.P  is a driver and  cultivator by occupation  and 

also has landed properties  . Now , what could be the monthly income of a driver   in 

the present time , particularly of a person who  doesnot  suffers from any ailment and 

is an able-bodied person .The daily hazira of a labour is nowadays 200/- to 300/- 

rupees and his average income will be around Rs. 5000/- to Rs. 6000/-  . Now , let me 

measure the income of O.P by taking the average income of a labour as a yardstick.  It 

is quite clear from the evidence that O.P is a young person free from all kinds of 

ailment and  therefore he as  a driver is supposed to be in a far better position than a 

simple unskilled  labour  as driving is a skilled labour  and therefore the income of a 

driver is supposed to be higher than an unskilled labour  . Hence , it is held that O.P 

earns around Rs. 7000/- per month .  

              It is therefore held that the O.P has sufficient means to maintain the petitioner 

. 

Accordingly , Point no. (ii) is decided in affirmative in favour of the petitioner .  

 

Point no. (iii) :-  

PW1 (petitioner) and other PWs has stated that the petitioner doesnot have any 

income of her own . DW1 has stated petitioner is a Nurse by profession and is 

presently serving in  Gauripur Nursing  Home . DW1 stated that prior to that , the 

petitioner also worked as Nurse in Lakhiganj Nursing Home . But DW1 has failed to 

adduce any documentary evidence to prove that the petitioner is a nurse by 

profession . PW1 on the other hand denied the suggestion during her cross that she is 

a Nurse by profession . PW1 infact stated  in her cross-examination  that she never 

took training of nursing   .  

As the O.P has failed to produce any documentary evidence coupled with the  flat 

denial of the petitioner  and other PWs that she is a nurse by profession , the assertion 

of the O.P that she is a Nurse is therefore disbelieved .  

Accordingly , Point no. (iii) is answered in favour of the petitioner  

 

Point no. (iv) :- 

PW1 has stated that since the time the petitioner took shelter in his  house , O.P  

neither visited his house nor gave any money to the petitioner for her maintenance  

and during cross-examination , nothing could be elicited to shake the credibility of the 

petioner and her other witness . It is not even suggested during cross-examination of 

PW1 that O.P was paying maintenance to the petitioner and her child even after she 

took shelter in her fathers’ house . Hence , the evidence of PW1 that O.P neither 

visited the petitioner nor gave any money for the  maintenance of the petitioner and 

her minor child  after she was driven out of the house of the O.P  remained unshaken 

.There is not even a trace of evidence from the Opposite party that he  gave any 

money for the maintenance of the petitioner after she took shelter in her father’s 

house .  
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Though DW2 stated that he alongwith other villagers went to the house of the father 

of the petitioner to bring  her back but DW1 himself has not stated that he sent DW2 

and other village people to bring the petitioner back from the house of the father of 

petitioner . Hence , it is concluded there is no genuine effort from the side of the O.P to 

bring back the petitioner to her matrimonial home  after she took shelter in her 

father’s house and there is sheer neglect on the part of the O.P to maintain the 

petitioner and her child .  

Hence , it is held that O.P has neglected to provide maintenance to the petitioner .  

Accordingly , Point no.(iii) is decided in affirmative in favour of the petitioner .  

 

Point no. (iv) :-  

 

DW1 has stated that petitioner has entered into a written agreement with him 

wherein she has agreed to give mutual divorce to O.P and receive an amount of Rs. 

60,000/-  as the maintenance amount in lieu of the divorce and  also agreed  that after 

receiving the said amount , she will never institute any case  to claim maintenance 

against the O.P . The said agreement is exhibited as Exhibit -1  . The mutual divorce 

deed is exhibited as Exhibit-2 . DW1 has stated that the petitioner already received an 

amount of Rs. 25,000/- out of the total amount of Rs. 60,000/- . On the other hand , 

PW1  has denied giving any signatures in any agreement . As the said Exhibit-2 

(mutual divorce deed) is not presented before the competent court in a divorce 

proceedings to get a decree of divorce and to test its genuineness , the same cannot be 

considered as a valid divorce. Moreover , when the petitioner has denied putting her 

signatures in Exhibit-1 and 2 and receiving any money vide Exhibit-1 , the same also 

cannot come in her way to claim maintenance u/s 125 Cr.P.C as it is a beneficial 

legislation intended to protect the neglected married woman from vagrancy and 

destitution.Moreover , an amount of Rs. 25,000/- is too meagre to settle the claim of 

maintenance  for the entire life-time of the petitioner and her child till he attains 

majority  . That apart , it is a settled position of law that divorce is not a ground for 

denial of maintenance to muslim married woman as Section 125 Cr.P.C is a provision 

which every neglected married woman can resort to , irrespective of which religion 

she belongs . For Argument sake ,even if the petitioner has received an amount of Rs. 

25,000/- under an agreement , it will not absolutely absolve  the O.P from  providing 

maintenance  to his wife and minor  son under this instant proceeding as the said 

amount is too meagre to enable the petitioner and her minor son survive for their 

whole life and to protect them from vagrancy and destitution in the times to come . 

The Hon’ble Supreme Court  in Bai Tahira –Vs- Ali Hussain Fidalli Chethia and another 

reported in AIR 1979 SC 362 has held that :-  “No settlement of claims which does not 

have the special statutory right of the divorce under Section 125 can operate to negate 

that claim.".... 

"The payment of illusory amounts by way of customary or personal law requirement 

will be considered in the reduction of maintenance rate but cannot annihilate that 

rate unless it is a reasonable substitute. The legal sanctity of the payment is certified 

by the fulfilment of the social obligation, not by a ritual exercise rooted in custom. No 

construction which leads to frustration of the statutory project can secure validation 

if the Court is to pay true homage to the Constitution. The only just construction of the 

section is that Parliament intended divorces should not derive a double benefit. If the 

first payment by way of mehar or ordained by custom has a reasonable relation to the 

object and is a capitalised substitute for the order under Section 125 --not 

mathematically but fairly --then Section 127(3)(b) subserves the goal and relieves the 
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obligor, not pro tanto but wholly. The purpose of the payment 'under any customary 

or personal law' must be to obviate destitution of the divorcee and to provide her 

with wherewithal to maintain herself. The whole scheme of Section 127(3)(b) is 

manifestly to recognise the substitute maintenance arrangement by lump sum 

payment organised by the custom of the community or the personal law of the 

parties. There must be a rational relation between the sum so paid and its potential as 

provision for maintenance: to interpret otherwise is to stultify the project. Law is 

dynamic and its meaning cannot be pedantic but purposeful. The proposition, 

therefore, is that no husband can claim under Section 127(3)(b) absolution from his 

obligation under Section 125 towards a divorced wife except on proof of payment of a 

sum stipulated by customary or personal law whose quantum is more or sufficeient to 

do duty for maintenance allowance." 

In the light of the said authoritative Judgment of the hon’ble Apex Court , this Court is 

of the considered opinion that the amount of Rs. 25,000/- ,even if paid under the 

agreement ( Exhibit :- 1)  to the petitioner  ( for the argument sake) is not sufficient to 

do duty for maintenance allowance for the lifetime of the petitioner and till the time 

her minor son attains majority  . 

PW1 has stated that she doesnot have any source of income of her own  . It is already 

decided that the petitioner doesnot have any income of her own  . It is the solemn 

duty of the husband to maintain his wife  . As decided above , O.P has sufficient source 

of income to maintain the petitioner and the petitioner has  sufficient reason to live 

separately from her husband . O.P failed to give satisfactory  reason as to why the 

petitioner is not entitled to claim maintenance from  him . It is therefore held that the 

petitioner is entitled to maintenance from O.P.  

Accordingly , Issue no. (v) is answered in affirmative in favour of the petitioner . 

 

QUANTUM OF MAINTENANCE :-  

It has alredy decided that the income of the O.P will be around Rs. 7000/-per month 

.Though the O.P stated that he is the sole bread earner of the family and he is required 

to maintain his parents etc but that will not absolutely absolve the O.P from providing 

maintenance to the petitioner as both are obligations which he is supposed  to 

discharge as he  is an able bodied person and one cannot be made to suffer at the cost 

of the other . After all ,  Section 125 Cr. P.C is a beneficial legislation intended  to 

protect the neglected married woman from  destitution and vagrancy . Considering 

the present price index of essential comnmodities , this Court is of the considered 

opinion that an amount of Rs 1000/- per month as maintenance for the petitioner  

and  Rs. 500/- for her minor child shall suffice  which will be neither impecunious nor 

bountiful considering the status of parties as well as facts and circumstances which 

has emerged from the evidence of the parties  .                               

                                                                      ORDER 

Opposite party is hereby directed to pay maintenance @ Rs. 1000/- ( Rupees One 

thousand    ) per month to the petitioner  and Rs. 500/- (Rupees Five Hundred ) per 

month  to the minor child . 

This Order shall be made effective from the date of filing of this application and  

monthly maintenance for every month shall be payable on the 1st week of every 

succeeding English Calendar month for which it becomes due . 

Maintenance money for the minor child shall be paid to the petitioner .  

Misc case stands allowed on contest . 
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Given under my hand and seal of this Court on this 14th  day of March  , 2014 at 

Bilasipara . 

 

 

                                                                                  J.M , 1st Class : Bilasipara  

 

 

                                            Appendix  

 

 

PW witness :-  

PW1  :- Mosstt. Merina Bibi 

PW2  :- Mosstt  Romisa Bibi 

PW3  :- Md. Poichar Ali  

 

O.P  witness  

 

DW1  :- Md. Sahanur Islam  

DW2  :- Md. Joybar Ali  

DW3 :- Md. Sur Ali  

Petitioner exhibits :-  

             None  

O.P exhibits :-  

              Exhibit  1 :  Deed of Agreement dated 10th January , 13 

              Exhibit 2 :- Deed of mutual divorce .  

 

 

                                                                               Judicial Magistrate , 1st Class : Bilasipara  

 

 

 

 

 

 

 

 

 

 

 

 

 


