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                                     HIGH  COURT  FORM No. (J) 2. 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE  

DISTRICT : DHUBRI  

          IN THE ORIGINAL COURT OF THE MUNSIFF   :  BILASIPARA  

PRESENT : -IMDAD AHMED ,  AJS , 

          

         TUESDAY ,  18th  DAY OF MARCH , 2014  

                             TITLE SUIT /CASE NO. 84/13  

                                                    Hazarat Ali  

                                                                              ……..……………………… Plaintiff  

                                                       -Versus- 

                            1.    Md. Mohiuddin SK  Son of :- Late Golzar Ali  . 
                            2.    Md. Moinul Hoque ,Son of :- Mohiuddin Sk 
                            3.    Md. Moidul Hoque , Son of : Mohiuddin Sk  
                                                                                                       …………………Defendants  

1. Md. Surat Ali  , son of :- Late Omar Ali  
2. Md. Kutub Ali , son of :- Late Omar Ali  
3. Md. Sukhjan Bewa , wife of :-Omar Ali  

                                                     ………………..Proforma defendants  
                

                    The suit/case coming on for final hearing on 24-02-14 in the presence of  :- 

              Mr.T.K Bhattacharjee, Mr. M.C Nath ,Mr. H.Nath…Ld. Adv. for Plaintiff. 

               Mr.    Ajibor Rahman   …………………………...…Ld.Adv for Defendants. 

              And having stood for consideration to this day the Court delivered the following            
Judgment :- 
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                                                                     J  U  D G M E N T  

1. This suit is filed by the plaintiffs praying for declaration of  right , title 

, interest over the suit land , recovery of khas posession and Cost  . 

2.  The case of the Plaintiff in brief is  that the plaintiff’s deceased father 

Omar Ali owned and possessed a plot of land measuring 3 Bigha 1 

Kotha 11 Lechas which is described in Schedule-A of the plaint .  

3. Plaintiff  stated that the land owner Omar Ali died leaving behind  his 

wife  namely Sukhjan Bewa (proforma defendant no.3 ) ,  three son 

namely :-  1. Plaintiff ( Hazarat Ali )    2. Surat Ali ( pro-forma 

defendant no.1)  and 3. Kutub Ali (pro-forma defendant no.3)  as legal 

heirs .  

4. Plaintiff stated that after the death of his father Omar Ali , the 

Schedule- A land was partitioned among  his legal heirs and as per the 

amicable partition , plaintiff got land measuring 1 Bigha 3 Kotha 15 

Lechas which is shown in Schedule-B of the plaint . Plaintiff stated 

that he used  to peacefully posess the Schedule-B land .  

5. It is  further stated that about 6 (six) months ago , the plaintiff with  

his family members went to Barpeta for livelihood purposes  . It is 

stated that the plaintiff returned to his residence on 03-04-2000 at 

Boalkamri and found that Schedule-B land was illegally occupied by 

the defendants  

6. Plaintiff further stated that the plaintiff asked the defendant to vacate 

his land but the defendants  refused to vacate the land and denied the 

title of the plaintiff over the Schedule- B land . Hence , the plaintiff has 

filed this suit praying for declaration of right , title , interest  over the 

suit land and recovery of khas posession of the Schedule- B by 

evicting the defendants therefrom .                                                                                                           
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7. After receipt of summons , defendant no.1 ,2 and 3   appeared and 

filed their joint   written statement wherein they raised a counter-

claim against the plaintiff . Pro-forma  defendants did not appeared in 

this suit . 

8.  Defendants  in their  Written Statement has  stated that the suit is 

under-valued , suit is devoid of any cause of action ,suit is bad for 

non-joinder of necessary parties etc  . Defendants stated that the 

plaintiff sold the suit land on 30-10-1995 to the defendant no.1 for a 

consideration of Rs. 6500/- only through an unregistered sale deed 

and delivered posession of the suit land to the defendant no.1 .It is 

stated that at the time of execution of the said unregistered sale deed , 

it was verbally stipulated between the plaintiff and the defendant no.1 

that the plaintiff would execute a registered sale deed in respect of the 

suit land on receipt of necessary permission from the authority 

concern . But unfortunately , the plaintiff thereafter began to play all 

kinds of tricks to avoid registration of the sale deed on one pretext or 

another and ultimately instituted this false case with the ill motive  of 

cheating the defendant  . 

9. Defendants in their counter-claim has prayed for declaration of his 

right , title , interest and posession  over the suit land  and a direction 

to the defendant to execute a registered sale deed in respect of the suit 

land in favour of the defendants .  

10. Against the Counter-claim , plaintiff filed a written statement wherein 

the plaintiff denied the pleaded case of the counter-claimant 

/defendants  and reiterated and reaffirmed the facts as stated in the 

plaint . Pliantiff stated the Counter-claim is not maintainable , the 

value of the  suit is under-valued etc . Plaintiff has denied transferring 

the suit land in favour of the  defendan no.1. Plaintiff  has also denied 

delivering posession of the suit land to the defendant no.1   
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11. After hearing both sides and on perusal of the pleadings of both the 

parties , the following issues were  framed  :-  

 

1. Whether the suit is maintainable  ? 

2. Whether there is any cause of action for the suit ? 

3. Whether the suit is barred by waiver , acquiescence and estoppel ? 

4. Whether the suit is under-valued  ? 

5. Whether the suit is bad for non-joinder and mis-joinder of parties  ? 

6. Whether the plaintiffs has  right , title , interest  over theScedule-B 

and C land  ? 

7. Whether the defendants  are liable to be evcited from the suit land ? 

8. Whether the Plaintiff is  entitled to a decree  as prayed for  ? 

 Issues on Counter-claim:- 

1. Whether  the counter-claim is maintainable in law and facts   ? 

2. Whether the counter-claim has been under-valued ? 

3. Whether the counter-claim is beyond jurisdiction ? 

4. Whether the plaintiff transferred his right , title , interest in favour of 

the defendants  ? 

5. Whether the defendants /counter-claimants have any right , title and 

interest over the suit land ? 

6. Whether the defendants are entitled to any relief as prayed for in the 

counter-claim ? 

 

12. Plaintiff examined 2( two ) witnesses  and exhibited some documents . 

Defendants examined 4 (four )  witnesses and also exhibited some 

documents  . 
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13. Perusing the Case record in the light of the submissions made by 

learned counsel for the parties  and the pleaded case of the parties , 

this Court is going to answer  the issues framed by this Court .  

 

14. Decision and reasons therefore :- 

 

15. Issue no. 6 :-  Whether the plaintiff has  got right , title , interest over 

the suit  land ?        

 

Issue no. 7:- Whether the defendants are liable to be evicted from the 

suit land ? 

 

As the Issue no. 6 and 7 are interconnected , therefore  they  are taken 

up together for the purpose of brevity  .  

The case of the plaintiff is that when he  alongwith his family went  to 

Barpeta   for livelihood purposes , defendants occupied the suit land 

and therefore disposessed the plaintiff from the suit land . But PW1 ( 

Kutub Ali ) who is one of the brother of the plaintiff  failed to mention 

the date and month on which the defendants disposessed the plaintiff 

from the suit land though his land is situated near the suit land . PW1 

has stated that his land and the  land of another brother namely Surat 

Ali  is also situated near  the suit land  i.e plaintiff’s land but they did 

not filed any case against the defendant no.1 when he occupied the 

suit land which belongs to the plaintiff . PW1 stated that  no “bichar” 

or “salish” was also held for  the dispossession of the suit land by the 

defendant no.1. PW1 simply stated that he only raised objection when 

the defendant no.1  was cultivating the suit land . PW2 also failed to 

mention the the date , month  and year on which he came back from 

Barpeta .PW2 being a plaintiff is expected to know the date on which 

he came to know about the alleged dispossession of the plaintiff from 
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the suit land but failure to mention the said date which was very  

crucial for the decision of this case has created doubt over the case of 

the plaintiff .  

That apart , the suit land is bounded by :-  

North :- Jabrul ; South :- Surat Ali ; East :- Nizamuddin ; West :- 

Mohiruddin  

But plaintiff side did not examined even a  single independent 

neighbouring witness  to prove that the plaintiff were disposessed in 

the year 2000 .On the other hand , Defendant side has examined the 

northern boundary  man namely Jabrul Hoque as DW3  and eastern 

boundary man , namely Nizamuddin as DW4 . DW3 has deposed that 

the suit land was sold by the plaintiff to the defendant no.1 about 

eight years ago and he was present at the time of delivery of posession 

of the suit land by the plaintiff to the defendant . DW4 ( Nizamuddin ) 

has also stated that on 30-10-1995 , the plaintiff sold his land 

measuring 1 Bigha – 3 Kotha -15 Lechas for the consideration of Rs. 

6500/- only to Defendnat no.1  by executing an un- registered sale 

deed  in favour of Mahiuddin( defendant no.1)  . DW4 further stated 

that the plaintiff put his signature over the said unregistered sale deed 

in his presence  and Ali Ajam , Jafor Ali , Kutub Ali also put their 

signatures which was written by Saliar  Rahman  .PW2 stated that 

others who were present also put their signature over the deed . DW4  

further stated that there was a verbal agreement between the plaintiff 

and defendant no.1 that after  obtaining necessary sale permission 

from the concerned authority , plaintiff will execute one registered 

sale deed of the suit land in the name of the  defendant no.1 . DW4 

further testified the delivery of the suit land by the plaintiff to the  

defendant no.1 in his presence on 30.10.1995 . DW4 further exhibited 

his signature over the unregistered sale deed as Exhibit 1 (3) . DW4 

also exhibited the signature  of the deed writer , namely , Saliar 
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Rahman as Exhibit : 1 (6) . Both DW3 and DW4 was cross-examined 

by the plaintiff but their evidence remained unshaken and 

uncontroverted  .  

Defendant  further examined the deed writer , namely , Saliar Rahman 

as DW2 who stated that on 30-10-1995 , the plaintiff called him to 

write a sale deed and accordingly , he came with him and sat at the 

house of Nizamuddin  at about 9 P.M alongwith Mahiuddin and 

others .  DW2 further stated that both the plaintiff and the defendant 

requested him to write a sale deed in respect of the suit land for the 

consideration of Rs. 6500/- and accordingly , he wrote a sale deed  on 

the same day in favour of defendant no.1 . DW2 further stated that he 

prepared the said  sale deed and read over the contents  to the plaintiff 

, defendant as well as witnesses present and thereafter , defendant 

no.1 paid Rs. 6500/- only being the price of the land to the plaintiff 

and defendant no.1  received the said amount and put his signature 

on the said deed .  DW2 further stated that he also obtained the 

signature of all the witnesses present at the time of the execution of 

the deed . DW2 further stated that on the same day i.e , 30-10-1995 , 

soon after the delivery of the sale deed to defendant no.1 , plaintiff 

delivered posession of the suit land to the plaintiff in presence of the 

above mentioned witnesses . DW2 exhibited the said sale deed as 

Exhibit-1  and the signature of the plaintiff  over the unregisterd sale 

deed ( Exhibit-1) as Exhibit – 1 (i) . DW2 further stated that the stamp 

papers used by him in preparing Exhibit-1 was purchased by him in 

his name . Plaintiff side failed to shake the credibility of the evidence 

of DW2 during cross-examination and his evidence remained 

uncontroverted . 

Now , the evidence of  DW1 , DW2 , DW3 and DW4 has proved the 

due execution of the unregistered sale deed in favour of the defendant 

no.1 by the plaintiff as well as the delivery of posesion of the suit land 
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by the plaintiff  to the defendant no.1 .  Plaintiff on the other hand 

failed to examine a single independent witness to prove his alleged 

disposession from the suit land . Further , no action from the side of 

the plaintiff was taken  against the defendant no. 1 for the alleged 

dispossession of the suit land  and hence , the alleged dispossession of 

the plaintiff from the suit land is unbelievable . 

 

In the judgment reported in MANU/SC/0246/2010  : MANU/SC/0246/2010  : 

(2010)5 SCC 401 in the case of S.Kaladevi v. V.R.Somasundaram and others, the 

Hon'ble Supreme Court has held that an unregistered sale deed can be used as proof 

of oral agreement of sale and cannot be used as evidence of completed sale. Therefore, 

Ex.B6 can be used only for collateral purpose to prove the possession of the 1st 

respondent and it cannot be used to claim title over the suit property or for passing of 

consideration. In the absence of any title to the suit property, the 1st respondent 

cannot claim any right over the same and as held by the Hon'ble Supreme Court in 

the judgment reported in MANU/SC/0246/2010  : 

MANU/SC/0246/2010  : (2010)5 SCC 401, in the case of S.Kaladevi v. 

V.R.Somasundaram and others, he can make use of the document to protect his 

possession under section 53 - A of the Transfer of Property Act.In order to claim 

protection under the provision of 53 - A of Transfer of Property Act, the party has to 

prove certain essential ingredients as settled by the Hon'ble Supreme Court in the 

judgment reported in MANU/SC/0093/2002  : 2002 3 LW 211 : 

MANU/SC/0093/2002  : (2002)3 SCC 676, in the case of Shrimant Shamrao 

Suryavanshi & another v. Pralhad Bhairobe Suryavanshi (d) by Lrs & others:- 

01. There must be a contract to transfer for consideration any immovable property. 

02. The contract must be in writing, signed by the transferor, or by someone on his 

behalf. 

03. The writing must be in such words from which the terms necessary to construe 

the transfer can be ascertained. 

04. The transferee must in part performance of the contract take possession of the 

property, or of any part thereof. 

05. The transferee must have done some act in furtherance of the contract, and 
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06. The transferee must have performed or be willing to perform his part of the 

contract. 

 

It was further held   in  Shrimant Shamrao Suryavanshi and another –

Vs- Prahlad Bhiroba Suryavanshi  reported in AIR 2002 SC 960 by the 

Hon’ble Supreme Court   that the defendant is entitled to protect his 

posession of suit property obtained pursuant to part performance of 

agreement for sale even if suit for specific performance of contract for 

sale is barred by limitation . It was further held that the Law of 

limitation is applicable only to enforce remedy and not the  plea of 

defence .   

 

Now , in the instant case , this Court has come to the conclusion that 

the plaintiff executed an un-registered sale deed in favour of the 

defendant no.1  

As  held by the Hon’ble Sureme Court , such unregistered sale deed 

cannot convey or transfer title  from the seller to the purchaser but the 

purchaser is entitled to protection of his posession over the suit land 

in view of Section 53-A of the Transfer of Property Act . Hence , the 

defendants are entitled to protection of their posession  if the six 

conditions as laid down by the Hon’ble Supreme Court is fulfilled . In 

the instant case , the consideration amount was already paid by the 

defendant no.1  and plaintiff duly received the same . It is also stated 

by the DW1 and other DWs that the defendant no.1 had approached 

the plaintiff several times for registration of the sale deed but the 

plaintiff on one pretext or the another delayed the registration of the 

deed .It is therefore held that the defendant no.1 has performed his 

part of the contract by payment of the consideartion amount and was 

willing to perform his part of contract  as he approached the plaintiff 

several times  to execute the registered deed . Hence , it is held that the 
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defendant is entitle to protection under Section 53-A of the Transfer of 

Property Act .  

After  the enactament of  the Registration and other related  Laws 

amendment Act  2001 ( Act no. 48/2001) , the protection under Section 

53-A is available only only when the instrument of transfer is 

completed in the manner prescribed by law but in the instant case , 

the  unregistered deed (Exhibit-1) was executed in the year 1995 and 

the said amendement was not applied  retrospectively . Hence , 

defendant no.1 is entitled to protection under Section 53-A of the T.P 

Act  as the amended law has come into force much later after 

execution  of the unregistered sale deed .  

Though the plaintiff still has the right , title , interest over the suit land 

but the same has become clouded in  view of Section 53-A of the T.P 

Act .  

Accordingly , Issue no.6 is answered in affirmative in favour of the 

plaintiff . 

However , the defendants are entitled to be protected under Section 

53-A of the T.P Act and therefore , Issue no.7 is answered in negative 

in favour of the defendant .  

  

16.   Issue no.1 :- Whether the suit is tenable in law and facts ? 

It is stated by the defendants in their Written Statement  that the suit is 

not maintainable but has not stated as to why the suit is not 

maintainable . Every suit is maintainable unless the same is barred by 

any provision of law . In the instant suit , defendants has failed to 

show under what provision of law the suit is not maintainable 

.Accordingly , Issue no. 1 is decided in affirmative in favour of the 

plaintiff . 

 

17. Isssue no.2 :-  



                                    T.S No. 84/13 ( Hazrat Ali –Vs- Mohiuddin Sk & Ors)  

11 

 

Plaintiff has stated in the plaint that the cause of action arosed on 3-4-

2000 when he came to know that the suit land was illegally occupied  

by the defendant no.1 . On the other hand , defendant no.1 alleged 

that he purchased the suit land by an unregistered sale deed and took 

delivery of the purchased land from the plaintiff .  . Considering the 

rival contention of the parties , plaintiff does have a cause of action to 

institute the suit .  

Accordingly , Issue no.2 is answered in affirmative in favour of the 

plaintiff . 

 

18. Issue no. 3 :- Whether the suit is under-valued ? 

Plaintiffs side has filed this suit only for declaration of his right , title 

and interest and  recovery of khas posession  . PW2 (plaintiff) has 

admitted in his cross-examination that the value of the suit land is  Rs. 

30,000/- per Bigha . The suit land compromises of an area measuring 1 

Bigha- 2 Kotha -15 Lechas and  hence , the suit was  required to be 

valued as per the land value of the suit land as it stands at the time of 

the institution of the suit . Plaintiff has valued the suit at Rs. 100/- and 

hence , the suit appears to be under-valued .  

Accordingly , Issue no.3 is answered in affirmative against  the 

plaintiff. 

 

19. Issue no. 5 :- Whether the suit is bad for waiver , estoppel , 

acquiescence and estoppel ? 

Though the defendants has stated in their W.S that the suit is barred 

by waiver , acquiescence and estoppels but there is no such specific 

averment to that effect and appears to be vague . 

Accordingly , Issue no.4 is decided in negative in favour of the 

plaintiff .  

.  
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20. Issue no. 5 :- Whether the suit is bad for non-joinder of necessary 

parties  ? 

Though the defendant no.1 has stated in his W.S that the suit is bad 

for non-joinder of necessary parties  but it is not stated as to who are 

the necessary parties who has not been made parties in this suit . The 

plea of the defendant no.1 that the suit is bad for non-joinder of 

necessary parties appears to be vague . 

Accordingly , Issue No.5 is decided in negative in favour of the 

plaintiffs   . 

 

21. Issue no.8 :-Whether the plaintiff is entitled to the decree as prayed for  

 

It has already been decided in Issue no.6 that the plaintiff has right , 

title , interest over the suit land .But the defendant no.1 being in 

posession of the suit land on the strength of an unregistered sale deed 

is entitle to defend his protection under Section 53-A of the Transfer of 

property Act as he has fulfilled all the ingredients necessary for 

defending his posession under Section 53-A of the T.P Act . Hence , 

the plaintiff is not entitled to recover  khas posession of the suit land . 

Accordingly , Issue no.8 is answered in negative against the   plaintiff . 

 

22. Issue no.1 :-( Counter-claim)  

The counter-claim is filed by the defendant no.1 praying for 

declaration of his right , title , interest and confirmation of posession 

over the counter-claim  land  and for a direction to the plaintiff to 

execute a registered sale deed in favour of the defendant . Every civil 

suit is maintainable unless barred by law . In the instant case , plaintiff 

has failed to show under what provision of law , the counter-claim is 

not maintainable . 
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Accordingly , Issue no.8 is answered in affirmative in favour of  the 

Counter-claimant .  

 

23. Issue no.13 : Whether the counter-claim has been under-valued ? 

Counter-claimant  has prayed for decalaration of his right , title , 

interest ,confirmation of posession  and a decree for specific 

performance of the unregistered sale deed executed by the plaintiff in 

favour of the defendant no.1 . There is no averment in the counter-

claim about the valuation of the suit though the Counter-claimant has 

paid Court-fees of Rs.580/- . Though the  counter-claimant has paid 

the Court-fees  according to the amount of consideration  as shown in 

the unregistered sale deed as prescribed under Section 7 (x) of the 

Court-fees Act  , but there is no averment regarding  the valuation of 

the counter-claim. 

Accordingly , Issue no.2 of the counter-claim is answered in positive 

against the Counter-claimant . 

 

24. Issue no.4 of the Counter-claim:- Whether the plaintiff transferred his 

right , title and interest in favour of the defendants  ? 

Issue no 5 of the Counter-claim  :- Whether the defendants have any 

right , title and interest over the suit land ? 

It has already been decided while answering Issue no.6 and 7 of the 

suit in the foregoing paragraphs that an unregistered deed cannot 

convey right , title and interest to the Counter-claimant/defendant 

no.1 . But since , the execution of the unregistered deed was followed 

by delivery of posession , the Counter-claimant  is entitled to 

protection under Section 53-A of the T.P Act . However , the Counter-

claimant is not entitled to a decree for specific performance of the 

unregistered sale deed ( Exhibit-1) as the period of limitation of three 

years has already expired .  
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Accordingly , Issue no.4 and 5 of the Counter-claim  is answered in in 

negative against the Counter-claimant . 

25. Issue no. 6 of the Counter-claim  :-  

Defendants are praying for a declaration of right , title and interest 

and for  specific performance of the unregistered sale deed . As 

discussed above , Counter-claimant is not entitled to a decree as 

prayed for . Counter-claimant is however entitled to defend their 

posession over the suit land .  

Hence , Counter-claimant is entitled to a decree for permanent 

injunction  to protect their posession over the suit land  .  

 

Issue no.3  of the Counter-claim :-  

Though the plaintiff has stated that the Counter-claim is beyond 

jurisdiction but has not stated on what ground it is beyond 

jurisdiction . 

Accordingly , Issue no.3 is answered in negative in favour of the 

Counter-claimant ..  

                               ORDER  

Suit of the plaintiff is dismissed  on contest with cost . 

Counter-claim is partially decreed to the effect that the Counter-

claimant is entitled to a decree of permanent injunction to restrain the 

plaintiffs from interfering with the posession of the Counter-claimant 

over the suit land . 

Counter-claim is also entitle to Costs of  the counter-claim .  

 Prepare a decree accordingly .  

Given under my hand and seal  of this Court on this 18th day of March 

,2014  

 

                                                                        Munsiff : Bilasipara  
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                                                         Contd …/Appendix 

APPENDIX 

 

Witnesses  

 

Plaintiff witnesses :- 

 

PW1 :- Md. Kutub Ali  

PW2 :- Md. Hazarat Ali  

Defendants’ Witness :- 

 

DW1 :- Md. Mohiruddin  

DW2 :- Md. Saliar Rahman 

DW3 :- Md. Jabrul Islam . 

DW4 :- Md. Nizamuddin Sk  

 

Plaintiffs’ Exhibits :        

Exhibit 1 :- Photocpy Kecha patta (P.I.O) 

Exhibit 2 :- Photocopy of rent receipt (P.I.O)  

Defendnats Exhibit :-  

Exhibit A :-   Photocopy of an unregistered deed         

Exhibit B :- Certiified  copy of Order of the executive magistrate . 

         

 

Court witness : None  

Court exhibit:-  None                                                        

 

                                                               Munsiff : Bilasipara  
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