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HEADING OF JUDGMENT IN ORIGINAL SUIT.Dhubri 

 
IN THE COURT OF MUNSIFF NO 2, DHUBRI 

. 
Title Suit No.280/2006 
 
 

Present: B. Medhi, 

  Munsiff no 2, Dhubri 

Plaintiff........................... 

1.  Md. Abul Kalam Ajad 

2. Md. Abdul Kader 

3. Kayed Hussain 

4. Saidul Islam 

All of them are the sons of Late Kabed Ali Mandal 

         R/O- Vill & P.O- Fulerchar, P.S.- South Salmaraa 

    Dist—Dhubri, Assam 

5. Musst Jahura Khatun 

D/O- Late Kaber Ali mandal 

W/O- Dayum sarkar 

Vill & P.O.- Jhaodanga, P.S.- Mankachar, Dhubri 

 

-------------------VS------------------- 

 Defendant......................... 

1. Md. Fotey Ali Pradhani 

2. Md. Abul Fazal Pradhani 

3. Md. Khairul Islam Pradhani 

All sons of lte Matiur Rahman Pradhani 

Vill & P.O- Hatsingimari P.S.- South Salmara, 

Dhubri, Assam 

4. Musst Nurema Khatun, W/O- Nurzzaman Sk 

5. Nurzzaman Sk, S/O- Abed Ali 

R/O- Vill & P.O- Hatsinngimari  P.S- South Salmara, 

Dhubri, Assam 

Pro Forma Defendants………………….. 

1. Fazlur rahman  

S/O- Late Nabiur Rahman Pradhani 



R/O- Vill & P.O- Hatsinngimari  P.S- South Salmara, 

Dhubri, Assam 

2. Abdur Razzak  

3. Habibur Rahman 

S/O- Late  Nabiur Rahman Pradhani 

R/O- Vill & P.O- Bholarbhita, Dist- West Garo Hills, 

Meghalaya 

4. Aminul Islam 

S/O- Late  Nabiur Rahman Pradhani 

R/O- Vill & P.O- Bholarbhita, Dist- West Garo Hills, 

Meghalaya 

 

5. Safiul Haque Pradhani S/O- Late Naiur Rahman 

Pradhani 

R/O- Vill & P.O- Hatsinngimari  P.S- South Salmara, 

Dhubri, Assam 

 

  

Given under my hand and seal on this 28
th

 May 2014 in the 

presence of, 

 

1. Md. Abdul Latif, Learned Advocate for the Plaintiff. 

2. Md. Anwar Hussain, Learned Advocate for the Defendant. 

 

JUDGEMENTJUDGEMENTJUDGEMENTJUDGEMENT    

This is a suit for declaration of right title and interest, eviction, 

khas possession and permanent injunction. 

Brief fact of the case : 

 The plaintiffs have filed this case stating inter Alia that they 

have inherited two plots of lands in schedule A & B from their 

mother Late Jibun Nessa who had purchased the schedule A from 

Nabiar Rahman Pradhani the father of defendants number for 

1,2,3,&4 and pro forma defendants by three different registered sale 

deeds vide sale deed number 1177/67, 1238/67 ,1567/68. 

The land mentioned in schedule B is the tenancy land of late 

Jibun Nessa BIbi since long back.  After taking delivery of possession 



after the purchase they had been possessing the land of schedule A 

by cultivating crops on it peacefully.  There have also got the records 

of rights corrected in the name of Late Jibun Nessa Bibi.  After her 

death the plaintiffs have been enjoying the schedule A and B land 

peacefully and without interference. 

There plaintiffs claim that their right, title and interest and 

possession of the schedule A & B land has already been declared by 

this court in TA no-9/1995. 

The plaintiffs Have come up with the allegation that the 

defendants without having any title on schedule A land all of a 

sudden on 10.02.2001 along with some muscleman entered the a 

schedule A land and dispossessed the plaintiff from the western part 

of it from a land measuring 2K-10L which is shown separately in 

schedule C.  Again on 27/04/2006 the defendants in violation of 

order dated for 29.11.2004 passed in Misc (J) Case no-4/2002 by the 

civil judge trespassed the schedule A land and constructed to house 

thereon and thereby disposed the plaintiff from 10 Lechas of land as 

described in schedule D. 

Therefore the plaintiffs have prayed for for declaration of 

right title interest in schedule B & C land and for khas possession by 

evicting the defendants from the scheduled C and Schedule D land 

and for  permanent injunction. 

After registration of the suit summons were issued and the 

defendants filed their written statements and the suit against the 

pro forma Defendants Proceeded Ex- Parte. 

In their written statements the defendants have taken some 

routine Pleas like the suit is not maintainable, there is no cause of 

action, suit is barred by law of limitation, non-joinder of necessary 

parties, suit is barred by provisions of specific relief act, suit 

valuation act as well as the provisions of estoppels waiver and 

acquiescence etc. 

The defendants have denied that schedule A & B land was ever 

in possession of the plaintiffs nor have they ever possessed the same 



or were purchased by Late Jibun Nessa.  They claim that the sale 

deeds mentioned in the plaint have no connection with the suitland.  

They also claimed that the TS NO- 318 and TA no- 9/95 have no 

relevancy with the land of the present suit. 

Of the defendants claim that their schedules C land are all along in 

possession of them as it is the part of their paternal property of the 

defendants wherein they have their residential house.  Therefore the 

defendants claim that the question of dispossessing the plaintiff 

from the suitland never arise.  Accordingly there have prayed for 

dismissal of the suit. 

     ISSUESISSUESISSUESISSUES    

My learned predecessor was pleased to frame the following issues 

after going through the plaint and the written statements. 

1. Whether the suit is maintainable in its present form and 

manner? 

2. Whether there is no cause of action for the suit and it is liable 

to be dismissed? 

3. Whether the suit is barred by law of limitation? 

4. Whether the suit is barred under specific relief act? 

5. Whether the suit is barred under the provisions of estoppels, 

waiver and acquiescence? 

6. Whether the suit is bad for non-joinder of necessary parties? 

7. Whether the plaintiffs are entitled to get the Decree is claimed 

in the plaint? 

8. To what relief/of the reliefs the parties are entitled to? 

Of the amendment of the plaint the following additional issues are 

framed. 

9. Whether the suit is undervalued? 

10. Where there defendants violated the court order dated 

29.11.04 and dispossessed the plaintiff from the a schedule D 

land? 

 



Decision discussions and reasons thereof: 

Issue number one: whether the suit is maintainable in its present 

form and manner? 

The defendants in the written statement has stated that the 

suit is not maintainable in its present form.  But there have failed to 

adduce any evidence state at any reason as to why the suit is not 

maintainable.  I have perused the pleadings of both sides as well as 

the evidence adduced by them.  I have found nothing to hold that 

suit is not maintainable.  Accordingly I am of the considered opinion 

that the suit is maintainable. 

Therefore this issue is decided in the affirmative in favour of the 

plaintiff. 

Issue number two: whether there is no cause of action for the suit 

and it is liable to be dismissed? 

Cause of action is the bundle of facts which the party alleging 

to exist has to prove to get the relief.  In other words it is the bundle 

of facts which is asserted by one party and denied by the other.  In 

the present case the plaintiff has alleged that the suitland is a part of 

schedule a land which is had purchased by their mother and was 

inherited by them.  Defendant side on the other hand claimed that 

the suitland is their paternal property and has been possessing the 

same by constructing residential house on it.  Defendants allege that 

the land claimed to have been purchased by the mother of the 

plaintiffs have-no-connection to the present suitland. 

From the above facts it's clear that there is a certain of fact 

asserted by one party and denied by the other.  Hence the plaintiff 

has a clear case to prove.  Accordingly there is cause of action for the 

suit. 

Thus this issue is decided in the negative against the 

defendants. 

Issue number three: whether the suit is barred by limitation? 



Defendant in their written statement has stated that the suit is 

barred by limitation. 

Defendants in their written statement has stated that the suit 

is barred by period of limitation.  But there have failed to specifically 

prove as to how it is so barred.  I have gone through the pleadings 

and the evidence given by the respective sides. I have found nothing 

to hold that the suit is barred by limitation. 

Accordingly this issue is decided in the negative against the 

defendants. 

Issue number four :Whether the suit is barred under specific relief 

act? 

There defendants in their written statement have stated that 

the suit is barred under the provision of specific relief act.  However 

neither in nor evidence nor in argument they could show that the 

suit is barred by the provisions of specific relief act.  Considering the 

facts and circumstance and the provisions of specific relief act I do 

not find any reason to hold it to be barred by the provision of 

specific relief act. 

Accordingly this issue is decided in the negative against the 

defendants. 

Issue number five: Whether the suit is barred under the provisions of 

estoppels, waiver and acquiescence? 

There is nothing in their written statements, evidence are 

other ways to give any hint that the suit is barred by the provisions 

of estoppels, waiver and acquiescence.  Defendants seem to have 

taken this plea for the sake of it. 

Hence this issue is decided in the negative against the 

defendants. 

Issue number six: whether the suit is bad for non-joinder of necessary 

parties? 



This plea was again taken by the defendant as a matter of 

course.  There is nothing in their pleading, evidence and the 

argument that suit is bad for non-joinder of necessary parties. 

Hence this issue is decided in the negative against the 

defendants. 

Issue number nine: whether the suit is undervalued? 

For my convenience and proper adjudication of the dispute I 

have taken up this issue before the rest. 

There plaintiff has filed this suit for declaration of title, 

recovery of khas possession and permanent injunction.  Accordingly 

the suit falls under the category claiming declaration along with 

consequential relief which Prima facie comes within clause IV, sub-

clause(c) of section seven of court fees Act.  The said provision 

makes the following 

S7(iv)(c)- for a declaratory decree and consequential relief;-to 

obtain a declaratory decree or order, where consequential relief is 

prayed, according to the amount at which the relief sought is valued in 

the plaint or memorandum of appeal. In all such suits the plaintiff 

shall state the amount at which he values the relief sought.  

 This provision gives the plaintiff and unfettered option to 

value the suit for the purpose of court fees and it is not open court 

should is to such variation except in cases where the same may be 

found to be arbitrary in nature.  In the present case the plaintiffs 

have valued the suit at rupees 50,000/-.  The defendants have 

claimed that the suit should have been valued around 1,50,000/-.  

Given the liberty to the plaintiff for valuation of a suit of the 

considered opinion that the suit is properly valued. 

Accordingly this issue is decided in the negative against the 

defendants.  

Issue number seven: Whether the plaintiffs are entitled to get the 

Decree is claimed in the plaint? 



The learned counsel from there plaintiff side has argued that 

the plaintiff is there owner of the total amount of land measuring 

5B- 2K which is shown in schedule A & B comprising 4B-1K and 1B-

1K respectively.  The learned counsel further argued that right title 

interest of the same has been declared in favour of the plaintiff in TA 

NO-9/95.  The said order has been exhibited as exhibit number-6 by 

the plaintiff.  The suitland has been inherited by the plaintiff from 

his mother Late Jibun Nessa who had in fact had purchased the same 

from  Late Nabiar Rahman Pradhani the predecessor be in interest 

of the defendant by virtue of registered sale deed number 1177/67, 

1238/67, 1567/68.  He went on to argue that the defendant side 

without having right title or interest encroached upon the western 

part of schedule A&B land and dispossessed the plaintiff.  He argued 

that since the title of the plaintiff on the above stated land has 

already been declared by a court of law, plaintiff is entitled to get the 

Decree as prayed for. 

The learned counsel from there defendants side has on the 

other hand argued that the Decree passed in TA no-9/95 has no 

relevance to the present suit.  The plaintiff had obtained a Decree, as 

admitted by them, without making the plaintiff a party in the above 

stated suit.  Nor was the present suitland in any way in dispute in 

the alleged title appeal.  The learned counsel from the defendant 

side without disputing the sale deed as claimed by the plaintiff, and 

without denying that the predecessor in plaintiff had purchased the 

suitland from the predecessor of the defendant, claims that there is 

no question of encroachment from there defendants side as the 

alleged encroached land was never sold to the plaintiff side through 

the above stated sale deeds.  The learned counsel has pointed out 

that the predecessor in interest had in fact sold out a land measuring 

4B-1K-9L out of total land measuring 5B-1K-9L covered under that 

number-84 of Khatian No-2.  The remaining land of 1B actually lies 

in the western part of the portion of land measuring 4B-1K-9L and 

which the plaintiff has been showing in schedule C of the land to 

have been encroached by the defendant.  He further clarified that 

the land which is actually sold out to the predecessor of the plaintiff 

in fact does not extend to the irrigation drain in the west.  



In the light of the above arguments I have gone through the 

documents submitted by both parties and perused the depositions.  

PW1 in his evidence in chief has stated the same thing as that 

of the plaint and what has been argued by his learning counsel.  He 

has stated that the a schedule a land measuring 4B-1K-9L covered 

under Patta No-40, Dag no- 165 is bounded by North- Schedule B 

land, South -Khas land, East- Abul kalam, and West- Irrigation Land. 

He has further stated that schedule A land and was actually 

purchased by his mother Jibun Nessa from Nabiar Rahman Pradhani 

vide registered sale deed number 1177/67,1567/68 and  1238/67.  

He has exhibited the vide exhibit number- 1,2 &3 respectively. PW1 

has further stated that schedule A and schedule B land has been 

decreed in favour of the plaintiff in TA No-9/95.  

He has exhibited the order of TA No-9/95 in exhibit-11. 

PW1 has further exhibited copy of Jamabandi, landholding 

certificate as well as the revenue receipt of schedule a land Vide 

exhibit number-13,14 &15 respectively. 

Now let me delve into the exhibits-1,2 &3 with the the sale 

deeds, admitted by the defendants, on the strength of which the 

plaintiff is claiming that the a schedule A land which covers the land 

measuring 1B is shown in  schedule C. 

Exhibit -1 is the origin of sale deed number 1177/67.  The schedule 

shown in the clearly shows that the land measuring 5B-1K-9L 

covered by Khatian No-2, and Daag No-84, the predecessor in 

interest of defendant late Nabiar Rahman Pradhani has sold out 2B 

of land.  The said to bigger of land is bounded, according to the sale 

deed, by 

North-Ranmamud Sk 

South- Khaimurty pradhani 

East & west- Sellers own land. 

Thus in the western side the seller had kept the poor some of 

land of his own for himself. 



Exhibit-2 is the sale deed number 1238/67. The schedule 

shown in the clearly shows that the land measuring 5B-1K-9L 

covered by Khatian No-2, and Daag No-84, the predecessor in 

interest of defendant late Nabiar rahman Pradhani has sold out 1B-

1L-9K of land.  The land is bounded, according to the sale deed, by 

North- Ranmanun Sk. 

South- Khaimuddin Pradhani 

East- Jibun Nessa 

West- Sellers own land 

Thus in the western side again the seller has kept a portion of 

land for himself. 

Exhibit-3 is the sale deed number 1567/67. The schedule 

shown in the clearly shows that the land measuring 5B-1K-9L 

covered by Khatian No-2, and Daag No-84, the predecessor in 

interest of defendant late Nabiar rahman Pradhani has sold out 1B 

of land.  The land is bounded, according to the sale deed, by 

North- Ranmamud Sk. 

South- Naimuddin Pradhani 

East- Jibun Nessa’s purchased land 

West- Sellers own land 

In this case also the seller is seen to have kept a portion of 

land for himself. 

Now from the fact that Dag No- 84  had altogether 5B-1K-9L of 

land and the agreed rate of land sold by the above stated sale deed is 

4B-1K-9L, it can be easily figure out that the remaining land in the 

western part is 1B which is actually in possession of the defendant 

at present. 

The boundary of schedule-A land shown by the plaintiff seems 

to be erroneous in a sense that in the western side the plaintiff is 

showing the land to be extending towards irrigation drain.  Rather 



the western boundary of the schedule a land should actually be the 

land of the defendants. 

Not in the light of ever discussions let me delve but the 

plaintiff has stated in his cross examination.  As regards the TA NO-

9/95 he has stated that the present defendants has no relation to the 

defendants in the said title appeal.  The plaintiff has further stated 

that he is not actually aware as to what is written in the sale deeds.  

He is also not aware how much land was left with Nabiar Rahman 

Pradhani after he had sold out 4B-1K-9L of land to his mother.  He 

has also stated that he does not stay in the suitland and the suitland 

is presently for being cultivated by other person. Thus it is clear that 

the plaintiffs are not much aware of the boundary and area of the 

suitland. 

There plaintiff has produced PW2 and PW3 and the exhibited 

other documents in support of his case.  But the said documents and 

evidences are irrelevant in the present suit as those cannot help me 

in deciding the title of the plaintiff.  Thus for the brevity and 

convenience I avoid discussing those evidence. 

From the above facts and circumstance plaintiff it becomes 

discernable that the plaintiff has shown  the western part of 

schedule A land transgressing the boundary of to which they 

actually entitled to.  Accordingly I am of the considered opinion that 

the plaintiff is not entitled to Decree as prayed for. 

Accordingly this issue is decided in the negative against the 

plaintiff for. 

Issue number eight: To what relief/reliefs the plaintiffs are entitled 

to? 

From the decisions that there arrived at issue number-7 and 

considering the nature of dispute, I am of the considered opinion 

that the plaintiff is not entitled to any other relief/reliefs. 

 

ORDER 



 The plaintiffs are not entitled to get any relief. The suit is dismissed on 

contest. Parties shall bear their own costs. 

 Prepare a decree accordingly.  

 Given under my hand and seal on this 18
th

 May of 2014. 

     

     APPENDIX 

Witnesses of the Plaintiff: 

1. PW1, Abdul Kalam Azad 

2. PW2, Jalal Uddin Sk 

3. PW3- Jobed Ali 

4. PW4- Official witness 

    

Witnesses of the Defendant: 

    1. DW1, Khairul Islam 

    2.DW2, Fateh Ali 

    3. Abul Fazal Pradhani 

 

Exhibits of the plaitiff: 

1. Exhibit 1- Sale Deed No-1177/67 

3. Exhibit 2- Sale Deed No-1238/67 

4. Exhibit 3- sale Deed No-1567/68 

5. Exhibit 4 & 5- Certified copy of judgement in TS no-318/1990 

6. Exhibit 6 & 7- Certified copy of Judgement and Decree Of TA No- 

9/95 

7. Exhibit 8, 9 & 10- Revenue Reciepts   



8. Exhibit 11-  certified copy of order in  Misc Case-4/2002 

9. Exhibit 12- Certified copy of Khatian No- 15 

10. Exhibit 13- Certified Copy of Jamabandi 

11. Exhibit 14- Land Holding certificate. 

12. Exhibit 15- revenue reciepts 

Exhibit of Defendant:1. Exhibit A- Final khatian 

2. Exhibit B- Revenue Paying certificate 

3. Exhibit C- land Holding certificate 

 

 

 

Bidyut Medhi 

         (Munsiff No 2) 

 

 

 

 

 


