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In the court of Addl.Chief  Judicial Magistrate (M) ::::::::::::::Dhubri 

 Present : Smt.T. Hussain 

           Addl.C.J.M ,Dhubri                              

                                                                         GR NO-274/12 

                                                             U/S 279/337 /338/304(A)I.P.C 

                                                    State 

                                                     Vs 

                                               Monoj Gowala 

                                                              ........accused 

Advocates appeared: 

                 For the prosecution:Mr.K.A.Seikh      Asstt.P.P 

                 For the Defence     :Mr D.Choudhury 

                                             Mr.Y.A.Bepari  

              Evidence recorded on :13.02.14 

                                              :09.04.14 

                                              :27.02.15 

                                              :30.05.15                                                                                                                                    

                Argument heard on   :12.10.15 

           Judgment delivered on   :16.10.15 

Judgment 

1.The  prosecution case in a nutshell is that  on 02.02.12 ASI Afzal 

Hussain of Golokganj Police Station   lodged an  ejahar with the  Officer - 

In-charge  ,Golokganj Police Station  in  reference to Golokganj PS GDE 

No.728 dated 30.01.12 stating therein that on 30.01.12 at about 11.30 PM 

a Chevrolet  Spark car bearing registration no AS 17 A- 5454  being driven 

by the accused Monoj Guwala coming  from Village Gaikhowa towards 

Golokganj Bazar in rash and negligent manner hit a roadside electric post   

at Beltola for which the L.T Line and the concrete pole and the car got 

damaged and one Gobinda Biswas,  one of the occupants of the car died 

on spot due to the injuries sustained by him  .The remaining occupants 

namely Bhombal Ray ,Pena  Chanda (s/o late Sambhu Chanda )  including  
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the accused driver   also   sustained serious  injuries   and were shifted to 

Dhubri  Civil Hospital. 

2. Upon receipt of the  ejahar Golokganj  PS case no.46/12 U/S 

279/338/427/304(A) I.P.C was registered,  investigated  in  to  and  finally 

charge sheet was  submitted against the accused u/s 

279/337/338/304(A)/427 IPC. 

3. Copies were furnished to the accused u/s 207 Cr.P.C on his making 

appearance for facing the trial. Having gone through the relevant 

documents , the particulars of the accusation punishable  U/s 

279/337/338/304(A)/427  I.P.C were explained to the accused to which he 

pleaded not guilty  and claimed to be tried. 

4. During   the  course of the  trial  the prosecution examined 8 witnesses 

. After closing the prosecution evidence the accused was examined u/s 

313 of Cr.P.C and his defence statement was recorded .The accused 

denied that he had committed the offences alleged to have been 

committed by him and he  declined to adduce evidence .  

5. Points for determination: 

               Whether the accused on  30.01.12   by rash and negligent 

driving of a Chevrolet  Spark car bearing registration no AS 17 A- 5454     

on Public road hit  a roadside electric Post  at Beltola  causing instant 

death of Gobinda Biswas  and also  caused grievous injury to  Bhanbal Ray  

and simple injuries to Bhan bal Ray and Pankaj Chanda  and also  

damaged  the vehicle and the Electric  post and the LT line   and thereby 

committed the offences punishable u/s 279/337/338/304(A)/427 I.P.C?  

 6. Decision and reasons thereof: 

          I have heard the arguments advanced by the ld counsel for both 

the sides and carefully perused the materials available on record. Let us 

now scrutinize the evidence on record for arriving at just decision . 

                Pw3 Alok Biswas has stated in his deposition that he does 

know the accused Monoj . Pw1 has testified to the effect that the 

occurrence took place  in the year 2012 at 11.30/12 at night at Beltola 
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near Kali Mandir on the PWD road .On that day there was “Boubhat 

ceremony” of his sister .After attending the Boubhat Ceremony while he 

along with his brother and two others were returning home in a car ,the 

car hit one lamp post .As a result ,the vehicle over turned on the road and 

the lamp post was broken .His brother was sitting in the front seat and he 

was in the back seat of the vehicle .The vehicle was driven at high speed 

.Pw1 and his brother asked “Manoj”(i,e the accused) to drive slowly but he 

did not pay any heed to their request .Hearing his alarm ,the neighbouring 

people came and took out his brother under the vehicle .His brother 

already expired.Pw1 sustained injuries .The other passengers also 

sustained injuries.The injured persons were taken to the hospital in an 

ambulance (108).His brother in law took him to his house. 

              By cross examining Pw1 it has been brought out that registration 

No of the said vehicle was  AS -17A/5454 and that there was no fog at the 

time and place of occurrence .Pw1 has further said that accused was also 

injured in that occurrence .Pw1 could not state  the exact speed of the 

vehicle  . 

           From the aforesaid evidence of Pw1(who is the brother of the 

deceased ) it becomes that that at the relevant time accused Monuj was 

driving the vehicle and this piece of evidence has not been disputed by the 

defence  . Further in his statement recorded u/s 313 of Cr.P.C  it is 

admitted by the accused that he was driving the ill fated vehicle at the 

time of the occurrence. Though the defence put suggestion to Pw1 to the 

effect that he did not state to police whatever he said in his  evidence 

,which he denied  ,it is seen that  during cross examination of  Pw6  ASI  

Afzal Hussain who lodged the ejahar as well as recorded statements of the 

witnesses during the preliminary investigation ,failed to brought out any 

contradiction between  evidence of Pw1 and his  statement recorded u/s 

161 Cr.P.C.Therefore the evidence of Pw1 regarding the circumstances 

under which the occurrence took place remains un- demolished . There is 

no dispute that in the said occurrence one of the occupants of the vehicle 
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died on the spot .  

            Pw1 Sri Kartik Jana has simply stated in his evidence that about 

two years back one night after returning home he learnt that a vehicular 

accident occurred on the road at 12 ‘O’  clock  in front of his house . 

        Pw2 Binoy Debnath  has deposed to the effect that about two years 

back at  one night while he was in his house having heard sound on the 

road he came out and saw that a boy was knocked down by a car .The 

boy died on the spot . 

            It is seen that evidence of Pw1 and Pw2 can not help the 

prosecution in proving its case. 

         Pw4  Sanjoy Roy has stated in his deposition that he does know the 

accused Manoj Guwala .He does not know who lodged the FIR.The 

occurrence took place two and a half years back at 12 ‘O’ clock.He was in 

his house at that time .Deceased was his cousin . He was reported by a 

boy that the vehicle carrying the deceased and others met with  an 

accident at Beltola .He went to the place of occurrence and saw that 

deceased  Gobinda Biswas lying dead with bleeding injuries  and the 

vehicle over turned .One lamp post was broken  due to the accident 

.Other injured persons had been already taken away .Vehicle was “Indica 

“car  .He did not see the number of the vehicle. 

                Evidence of Pw3 discussed above ,already made it clear  that 

there is no dispute that in the said occurrence one of the occupants of the 

vehicle died on the spot ,the Registration no of the vehicle was   AS -

17A/5454   and now from  the evidence of Pw4 it is found that name of 

the deceased was  Gobinda Biswas .In his  cross examination Pw4 has 

stated that  one Mihir Goswami informed him about the occurrence. 

             Pw5 Mihir Goswami testified to the effect that the accused driver 

Manoj Gowala is known to him.The occurrence took place in the year 2012 

at 11.30/12 ‘O’ clock at night .He along with his two friends were 

returning home after attending the ‘Boubhat Ceremony ‘of the sister of the 

deceased .When they reached near Duttapara Kali temple, they  heard a 
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big sound behind them. They looked back and saw that a vehicle capsized 

near a lamp post and the lamp post had been broken .Registration no of 

the vehicle was AS- 17A/5454.They rushed near the vehicle and saw 

Gobinda Biswas lying under the vehicle with bleeding injuries .He died on 

the spot.His brother Alok was weeping .There were other two persons 

who were injured along with the driver.Pw5 has further said that they 

informed the police and sent the injured persons calling an ambulance 

(108).Police later took away the dead body of Gobinda Biswas. 

              Nothing material could be elicited by cross examining Pw5.His 

evidence fully  supports and corroborates testimony of Pw3. 

               Pw7 Bhambal Ray @Surojit Roy ,one of the injured persons has 

stated in his deposition to the effect that  about two years ago at about 

11.30 PM while he along with four other persons were returning from 

Gaikhowa after attending a marriage ceremony ,on the way near a temple 

,the vehicle they were travelling in dashed against an electric post .As a 

result he sustained fracture injury on his hand .One of the occupants 

namely Gobinda  sustained serious injuries and died on the spot .Accused 

Manoj was driving the vehicle at that relevant time. 

            In his cross examination Pw7 has stated that he can not say for 

whose fault the accident took place. 

           Pw8 Pankaj Chanda is another injured person. In tune with Pw3 

and Pw7 ,he has testified to the effect that  about two years ago at 11 PM 

he along with four other  persons were returning from Gaikhowa after 

attending a marriage party and on the way suddenly their vehicle dashed 

against an electric post that was standing in  the side of the road 

.Immediately after the occurrence he became unconscious and next day 

regained his senses in the Dhubri Civil Hospital .He sustained lacerated 

injuries on his hand and forehead. 

                In his cross examination Pw8 has said he can not say how the 

accident took place. 

            From cross examination of the two injured persons i,e Pw7 and 
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Pw6  it is evident  that the defence has not disputed the testimony of Pw7 

and Pw8   regarding their sustaining of injuries. 

                   Pw6  ASI Afjal Hussain is the informant of the case.  He has 

deposed to the effect that on 02.02.12 he was posted as ASI of Police 

(traffic) in Golokganj Police station .On that day the O/C was informed 

over telephone that an accident  took place on the PWD Road at South 

Tokrerchora .After making an GD entry the O/C entrusted him with the 

preliminary investigation .Accordingly ,he visited the place of occurrence 

and after arriving there came to know that one Spark car hit an electric 

post causing death of a person.He saw the vehicle near the place of 

occurrence .He seized the vehicle along with its documents vide seizure 

list Ext-2. Ext-2(1) is his signature .Later he lodged the ejahar .Ext-3 is the 

ejahar and Ext-3(1) his signature .Before his arrival in the place of 

occurrence ,the injured had been taken to the hospital .He got inquest 

conducted over the body of the deceased. He collected the  medical 

reports of the injured and recorded the statements of the witnesses. After 

completing the preliminary investigation  he handed over the case diary to 

the O/C .     

          On perusal of Ext-3 (Ejahar ) it is found that ejahar was lodged on 

02.02.12 by Pw6 after making preliminary enquiry on the basis of 

Golokganj PS GD entry no PS GDE No.728 dated 30.01.12 and it transpires 

that though Pw6 has stated that on 02.02.12 after making an GD entry 

the O/C entrusted him with the preliminary investigation ,the date should 

have been 30.01.12 instead of 02.02.12 .It is apparent that  this incorrect 

mentioning of date by Pw6 does not affect the merit of the case in any 

manner.  

               In his cross examination Pw1 has further  made it clear that he 

lodged the FIR and he himself conducted the preliminary investigation . It 

is seen that by cross examining Pw6 ,nothing material could be brought 

out which could be of any assistance to the defence. Though it is found 

that Pw6 lodged the ejahar and himself conducted the preliminary 
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investigation ,the defence has not been able to show that  for conducting 

the preliminary investigation by the Informant himself  any prejudice has 

been caused to the accused. Further from the cross examination of Pw6 it 

is seen that the defence has not been able to bring out any contradiction 

between evidence and statements recorded u/s 161 Cr.P.C of any of the 

witnesses examined by the prosecution for proving it case.           

                Therefore Pw3,Pw5 ,Pw7 and Pw8 who were the occupants of 

the car at that relevant point of time are found to be trustworthy 

witnesses and their positive evidence must be relied upon. 

                Admittedly the accused was driving the  ill fated vehicle no AS- 

17A/5454 at that relevant point of time. It is already established from the 

evidence of Pw3 ,Pw5,Pw7 and Pw8 that at the time of occurrence the 

vehicle hit a roadside electric post as a result of which the vehicle over 

turned causing instant death of the deceased and fracture injury to Pw7 

and simple injury to Pw8 and the accused  -driver also sustained injuries . 

           The factum of death of the deceased and injures  sustained  by 

Pw7 and Pw8 has not been disputed by the defence. 

               Here in this case the medical Officer ,who examined the 

injured, persons have not been examined nor the injury reports have been 

exhibited by the prosecution .Admittedly the injury reports are available in 

the case record. Onus to prove documents is generally on the party which 

relies thereon.But section 294 Cr.P.C  provides as to in which 

circumstances no formal proof of certain documents is required. Where 

any document is filed before any court by the prosecution or the accused 

,the particulars of every such document shall be included in a list .It 

further provides that prosecution  or public Prosecutor or the accused or 

his counsel shall be then called upon to admit or deny the genuineness of 

each of such document. 

          Where genuineness of any document is not disputed ,such 

document may be read in evidence in any inquiry ,trial or proceeding 

under this code ,without  proof of signature of the person to whom it 
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purports to be signed. 

   However ,court may exercise discretion to require such signature on the 

document to be proved. 

    Therefore ,when accused  admits genuineness  of injury report before 

the court , the genuineness and authenticity stands proved and shall be 

treated as valid evidence u/s  294 Cr.p.C .It is settled position of law that if 

the genuineness of any document filed by a party is not disputed  by the 

opposite party  it can be read as substantive evidence u/s 294(3) Cr.P.C. 

             The evidence on record demonstrates that the defence has not 

disputed the testimony of the prosecution witnesses regarding the injury 

sustained by Pw7 and Pw8 and the injury reports available in the case 

record fully support the testimony of Pw7 and Pw8 in respect of the 

injuries sustained by them.           

            Evidence of Pw3(already discussed) to the effect that the vehicle 

was driven at high speed and that  his brother and he (Pw3) asked 

“Manoj”(i,e the accused) to drive slowly but he did not pay any heed to 

their request , remains un-demolished .  

             Negligence is  doing a thing without taking proper care .Rashness 

is more culpable than negligence for the fact that in being rash there is an 

element of awareness that some untoward incident may occur but in spite 

of that awareness the offender ,nevertheless ,proceeds to do the act 

complained of . 

            Though there is no evidence on record to show the exact speed 

of the vehicle at that relevant time ,from  the fact that the vehicle over 

turned after hitting   a road side electric post (Pw8 made it clear in his 

evidence that the electric post was in  the side of the road)it can be safely 

inferred that it was at very high speed ,otherwise it would not have been 

over turned. Further the evidence to the effect that the vehicle hit a road 

side electric post itself shows rash and negligent driving of the driver since 

it is there in the evidence of Pw3 brought out by cross examining him that 

there was no fog in the place of occurrence at the time of the accident 
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and hence  there is nothing to show that  visibility was poor   at that time  

and place of occurrence. A person driving a car is under a duty to control 

the car . When there is no explanation offered by the defence or 

discernible from the evidence on record to show as to why the vehicle 

moved towards the roadside lamp post  and as to why the accused could 

not stop the vehicle by applying the brake ,there is no escape from the 

conclusion that despite warning from the occupants of the vehicle(as 

found from the evidence of Pw3) ,the accused drove the vehicle in a 

manner which no reasonable person ,placed in his position in which he 

was placed ,would have driven resulting in to hitting a roadside post. Thus 

the accused is found guilty of both rash and negligent driving causing 

death of one person and grievous injury (fracture on hand)to Pw7 

Bhambal Roy and simple injuries to Pw8 Pankaj Chanda   .  

          As per the evidence of prosecution witnesses(Pw3,Pw4,Pw5)as  a 

result of the occurrence the electric post was broken. 

Now coming to the charge levelled against the accused u/s 427 I.P.C ,this 

section prescribes punishment for mischief resulting in to damage to the 

amount of Rs.50/-or upwards. Section 425 IPC defines mischief.This 

section necessitates three things : 

a)intention or knowledge  of likelihood to cause wrongful loss or damage 

to public or to any person 

b)causing the destruction of some property or change in it or in its 

situation 

c) Such change must destroy or diminish its value or utility or affect it 

injuriously . 

      A perusal of the ingredients of section 425 IPC reveal that  intention 

or knowledge  to cause wrongful loss or damage to the public  or to any 

person is necessary for conviction u/s 427 IPC.It is settled law that “mere 

negligence or carelessness “will not amount to mischief. 

                In this case in hand ,though rash and negligence has already 

been established ,it can not be said that the accused had prior knowledge 
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or intention to cause damage to the electric post and hence necessary 

ingredients of section 425 IPC have not been fulfilled .Hence ,the accused 

can not be convicted u/s 427IPC. 

 6. In view of the discussion made above the accused Manoj Guwala is 

found guilty u/s 279 /337/338/304(A) IPC. The charge u/s 427IPC is not 

proved. 

 7.  After hearing the Ld counsel for the parties and considering the fact 

that life of a person has been  lost and that the circumstances of driving 

were harsh  ,I am of the view that the accused does not deserve any 

leniency such as extending the benefit of probation even though  it was 

his first  offence. Hence the provision of probation has not been invoked. 

8.Order :   In the result taking in to consideration all the aspects ,the 

convict Manoj Guwala is sentenced to suffer R.I for 3 months u/s 279 IPC,  

pay fine of Rs.500/- u/s 337 I.P.C i/d S.I for one month ,pay fine of 

Rs.800/-u/s 338 IPC i/d SI for one month and to suffer R.I for 2 years u/s 

304 (A) I.PC. The sentences shall run concurrently . 

             The seized driving licence of the Driver and the seized vehicle be 

returned ,released to the concerned owner in due course. 

               A copy of the judgment be supplied to the convict free of cost.                      

Given under my hand and seal of the court on this 16th   day of October  

2015. 

 

                                                                                                                                                                    

                                                                                   (T.Hussain)                             

                                                                               Addl.C.J.M Dhubri 

 

Dictated & corrected by me 
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Appendix: 

Witnesses examined by the prosecution: 

Pw1..........................Kartik Jana 

Pw2.........................Binoy Debnath 

Pw3.........................Alok Biswas 

Pw4..........................Sanjoy Roy 

Pw5.........................Mihir Goswami 

Pw6........................Afzal Hussain 

Pw7.........................Bhambal@Surojit Roy 

Pw8.....................   .Pankaj Chanda 

Documents Exhibited by the prsecution: 

Ext-1.......................Inquest Report 

Ext-2......................Seizure List  

Ext-3......................Ejahar 

Ext-4.....................Chargesheet. 
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