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HIGH COURT FORM NO. J (3) 

HEADING OF JUDGMENT ON APPEAL 

DISTRICT : DHUBRI 
 
 
In the Appellate Court of the District Judge, Dhubri 
 
Friday, the 29th of April, 2016 

 
Title Appeal No.6/2015 

 
 
Present : Sri Rajib Goswami, AJS 

  District Judge, Dhubri   and made in  

 
From a decree of Shri Yusuf Azaz,  
Civil Judge, Dhubri 

 

Title Suit No.13/2009 

 

Bhabesh Ch. Barman  & Others.   ……….Appellant (s) 

-Vs- 

 Dipika Barman & Others              …….. Respondent (s) 

This appeal having been heard on 30-03-2016 in presence of  

Sri Naser Ali Sk, advocate for appellants 

Sri Mobinur Rahman, advocate for respondents.  

And having stood for consideration to this day the Court 

delivered the following judgment :- 
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J U D G M E  N T  

 

  This is the first appeal preferred by the appellants Bhabesh Ch. 

Barman, Swapan Barman,   Nripendra Nath Barman and Secretary, Asarikandi 

Youth Cooperative Society, Sk. Mijanur Rahman Ahmed on being aggrieved and 

dissatisfied with the judgment and decree in TS No.13/2009 dated 18-05-2015 

of Civil Judge,Dhubri, decreeing the suit in favour of present 

respondents/plaintiffs in TS.13/2009. 

 

2.  The memorandum of appeal revealed that defendants No.1,2 

and 3 in T.S. 13/2009 were in exclusive possession of land measuring 2B-3K-

16L, described in schedule –A of the plaint. Present appellants/defendants 

No.1,2 and 3 had accordingly transferred the said land by executing a sale deed 

to defendant No.4, 5 and 6 and delivered possession to the transferee and 

transferee are in possession of the said land. The present appellants did not sell 

land in excess of their share in A schedule land. The learned Court below ought 

to have taken into consideration the plea taken by the present appellants with 

regard to PW-1 having admitted in her evidence not being in possession of 

schedule-A land at any point of time and the evidence of D.W-1 and DW-2 with 

regard to plaintiff No.1’s share in schedule –A land having been sold out in her 

marriage. The plaintiffs were never in possession of the said land and as such 

the plaintiffs’ claim with regard to 2/7th share in schedule A land 0B-3K-18 6/7 L 

was liable to be dismissed and the ext-7 gift deed and ext-B,C sales deeds for 

entire A schedule land i.e. 2B-3K-16L could not have been cancelled by Court 

below legally.    

 

3.  I have gone through the plaint in TS 13/09. The plaintiffs’ case in 

brief is that land measuring 2B-3K-16Lessas covered by 134/96, described in 

schedule–A, land measuring 1K-2L covered by Dag No.177/126, described in 

schedule–B were jointly owned by Nagendra Nath Barman and Lt. Khagendra 

Nath Barman.  Land measuring 6B-3K-13L covered by Dag No.61/42 

incorporated in Patta No.68/94, described in schedule-C of the plaint had been 
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jointly owned by Lt. Kiran Bala Barman and Lt. Khagendra Nath Barman and 

land measuring 1B-2K in Dag No.226/143/462 incorporated in Patta No.204/146 

described in schedule-D of the plaint was exclusively owned by Lt. Nagendra 

Nath Barman. Plaintiffs, defendant No.1,2 and 3 and Proforma defendants No.1 

and 2 are the legal heirs and successor of Lt. Nagendra Nath Barman, Lt. 

Khagendra Nath Barman and Lt. Kiran Bala Barman and as such they are 

entitled to equal share, 1/7 share of total land measuring 11B-oK-11Lechas, 

described in schedule-A, B, C and D of the plaint. That the above land had not 

been partitioned amongst the co-sharers. In disregard of the above position, 

defendant No.1,2 and 3 had entered into a written agreement to sell the entire 

schedule-A land to defendant No.4 for Rs.15 lakhs on 02-03-2009. Despite 

receipt of the notice by defendants No.1,2 and 4 from the advocate of the 

plaintiffs, defendants No.1,2 and 3 had sold 2B-3k-16 Lechas, more than their 

share, 1/7 share in schedule-A land to defendant No.4 by two registered sale 

deeds and later by a gift deed had transferred 6 Lechas in schedule-A land to 

defendant No.5 and 6 and thus had transferred the entire schedule –A land in 

favour of defendant No.4,5 and 6  in excess of their 3/7 share in schedule-A 

land i.e. 1-B-0K-18L. Hence this suit for declaration  that the land in schedule-A, 

B, C and D are joint property of plaintiffs, defendant No.1,2 and 3 and proforma 

defendant No.1 and 2, for partition of above property in 7 equal shares and  for 

declaration that defendant No.1,2, and 3 are only entitled to 3/7 share of the 

entire schedule-A land, for a decree sale deeds,1095/09 and 1246/09 in favour 

of Defendant No.4 and gift deed No.1247/09 in favour of defendant No.5 & 6 

were fraudulent and are to be cancelled void and further declaration as to pre-

emptory right of plaintiffs and proforma defendants No.1 and No.2 to purchase 

respective shares of defendant No.1 to 3 in land in schedule A to D, a decree 

for permanent injunction restraining the def,no.1 to 3 from transferring land in 

schedule BCD in future etc.  

 

4.  Defendant No.1 to 4 had filed joint written statement. In the 

written statement defendants had admitted to transfer of land in schedule –A in 

favour of defendant No.4 through sale and in favour of defendant No.5 and 6 

through gift. It is also admitted that Ld. Khagendra Nath Barman, Nagendra 
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Nath Barman and Kiron Bala Barman the predecessor in interest of present 

plaintiffs and answering defendants 1 to 3 and proforma defendants,1 and 2 

had held the land in schedule –A,B,C and D jointly. However, after the death of 

Khagendra Nath Barman, Nagendra Nath Barman and Kiron Bala Barman land 

in schedule-A,B,C and D had been mutually partitioned amongst co-sharers. 

Apart from the land in schedule-A,B,C and D,  land measuring 4B-4L had been 

sold to one Manik Munshi and Surat Ali to meet the marriage expenses of  

plaintiffs. Plaintiffs had never been in possession on any portion in the land in 

schedule-A,B,C and D and as such they have no right, title and interest over the 

same and same is liable to be dismissed. 

 

5.             Following issues had been framed by ld trial court on pleadings of 

parties: 

(1) Whether the suit is maintainable? 

(2) Whether the suit is barred by the principles of waiver, estoppels 

and acquiescence? 

(3) Whether plaintiffs have right title and interest over the suit 

land? 

(4) Whether sale deeds no: 1095/09;and 1246/09 and the gift deed 

no;1247 are fraudulent and liable to be canceeled? 

(5) Whether the landed property left by deceased Khagendra Nath 

Barman and Kiran Bala Burman as well as landed properties of 

deceased Khagendra Nath Barman were partitioned among 

legal heirs? 

(6) Whether the plaintiffs are entitled to the decree as prayed for? 

Points for determination.   

1. Whether the decree for cancellation of sale deeds no.  

1095/09, 1246/09, ext-6 and ext-7 in favour of defendant 

No.4 and gift deed No. 1247/09,ext-8 in favour of proforma 

defendants No.5 & 6 in respect of land measuring 2B-3K-16L, 

described in schedule-A of the plaint is erroneous and is 

liable to be set aside?  
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2. Whether the plaintiffs share in schedule-A land had been sold 

out in the marriage of Dipika Barman, plaintiff No.1 as 

asserted in the memo of appeal? 

6.  Now having gone through the judgment of Civil Judge, Dhubri in 

T.S.-13/09 I am inclined to delve into the issues No.3,4 and 5 decided by 

learned Civil Judge, Dhubri in deciding whether the decree for cancellation of 

sale deed No.1095/09, 1246/09 and gift deed 1247/09 was erroneous and 

whether the plaintiffs’ share in schedule-A land had been sold in the marriage 

of Dipika Barman. 

 

7.  On perusal of the pleadings of both parties it is revealed that the 

present appellants/ defendants in T.S. 13/2009 and present 

respondents/plaintiffs in T.S. 13/2009 admitted to the fact that the total land 

measuring 11B-0K-11L described in schedule A,B C and D of the plaint in T.S. 

No.13/2009 had been inherited by present appellants No.1,2 and 3 and 

respondents No.1 and 2 and Proforma respondents No.1 & 2 from their 

predecessors in interest Lt. Nagendra Nath Barman, Lt. Khagendra Nath 

Barman and Lt. Kiron Barman who jointly had owned the said land. After death 

of Nagendra Nath Barman, Khagendra Nath Barman and Kiron Barman, present 

appellants No.1,2 and 3, present respondents No.1 and 2 and Proforma 

respondents No.1 and 2 are co-sharers in respect of the land in schedule A,B, C 

and D of the plaint in T.S. 13/2009 each being entitled to 1/7th share of the 

total land area.  

 

8.  Ld. Counsel for present respondents, plaintiffs in T.S. 13/2009 

had contended that the defendant No.1 to 3, present appellants No.1 to 3 had 

only 3/7th share of the schedule-A land as such they could not have sold the 

entire schedule-A land to present appellant No.4.  

 

9.  On the other hand, the present appellants had contended in the 

light of the provision u/s.44 of the Transfer Property Act, 1882 that co-sharer is 

entitled to transfer his share in joint property.  
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10.  Sec. 44 of the Transfer Property Act, as related to by learned 

advocate for the appellants in support of his argument that they are entitled to 

transfer their share in the joint property, provides that co-sharers can transfer 

their share over undivided property and the purchaser has the right to joint 

possession of the land and right to enforce partition of the land. It does not 

give any right to one or more of the co-sharers specific identifiable share in the 

joint property.  

 

11.             In the present case the evidence of PW-1, in T.S. 13/2009, the 

present respondent No.1 reveals that the land in schedule A,B,C and D of the 

plaint in TS 13/2009 is the joint property of the present appellants No.1 to 

3/defendants 1 to 3 in TS-13/2009, respondents No.1 and 2/plaintiffs in T.S-

13/2009 and proforma respondents No.1 and 2 and the present appellants had 

admitted the above position and according to PW-1, present respondent No.1, 

the aforesaid properties were never partitioned amongst aforesaid legal heirs 

and PW-1 in her cross-examination had reiterated with regard to the suit 

property not having been partitioned amongst the co-sharer. The PW-2 in his 

evidence exhibited the certified copies of Jamabandies, ext-1 to ext-4 showing 

that after the death of father Nagendra Nath Barman, names of 

plaintiffs/present respondent No.1 and 2, defendants No.1 to 3/ present 

appellants No.1 to 3 and proforma defendants No.1 & 2/proforma respondents 

No.1 & 2 had been mutated in the records of rights of the land in schedule-

A,B,C and D of the plaint. It is also evident from the evidence of PW-1 and 2, 

that after having learnt about appellants No.1 to 3 entering into a sale 

agreement with defendant No.4/present appellant No.4 to sell out the land of 

schedule-A located at Asarikandi town, plaintiffs had served advocate notices to 

the prospective buyer, present appellant No.4 and present appellant No.1 to 3 

urging them not to sell the schedule –A land in view of same being joint 

property of plaintiffs, defendant No.1 to 3 and proforma defendants No.1 & 2 

and requested them to cancel the said sale agreements. PW-2 proved those 

advocate notices in his evidence. Ext-5 and ext-9 are those advocate notices. 

Thus the prospective buyer, appellant No.4 was aware about appellants No.1 to 
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3 selling the land in schedule-A in excess of their 3/7th share over the same. But 

appellants No.1 to 3 executed registered sale deed No.1246 dated 6-4-2009 

and appellant No.1 executed registered sale deed No.1095 dated 26-03-2009 in 

favour of appellant NO.4/defendant No.4 and also executed registered gift deed 

No.1247 on 6-4-2009 in favour of proforma defendant No.5 & 6, present 

proforma respondent No.6 & 7 the entire schedule-A land depriving them. Ext-

6,7 and 8 are those deeds.  

 

12.  The plea taken by the learned counsel for the present appellants 

in his argument that in view of the admission by PW-1 in T.S. 13/2009 in her 

cross examination of not being in possession of suit property indicated partition 

of the schedule-A land and it fell in the exclusive share of present appellants. 

The learned Court below in T.S. 13/2009 while deciding the issue on partition of 

joint property of plaintiffs, defendants 1 to 3 and proforma defendants No.1 & 2 

had held the claim of defendants not being sustainable as actual physical 

possession of all co-sharers over the joint family properties is not a sine-qua 

non for determining the joint nature of properties, because possession of even 

one co-sharer is considered to be possession on behalf of all co-sharers unless 

it can be shown that other co-sharers were completely ousted and co-sharer in 

possession had adversely possessed the same. Now this being the law, I am 

inclined to agree with learned Civil Judge, Dhubri below and hold that there is 

neither any plea by the defendants to the effect that the plaintiffs were 

completely ousted nor there is any plea that the defendants No.1 to 3 were in 

possession of the suit property, schedule-A land adversely for a period of more 

than 12 years.    

 

13.         It is a settled law that there is always a presumption as regards 

of jointness of family property unless it can be shown that the partition had 

been effected by metes and bounds. The burden fell on the defendants, in T.S. 

13/2009, present appellants No.1 to 3 to prove that same was partitioned. But 

in this regard, the present appellants No.1 to 3 as defendants No.1 to 3 in 

T.S.13/2009 have not examined themselves in support of their claim of partition 

of the schedule-A land on the face of the admission by them that the schedule 
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A, B, C and D properties were inherited by them after demise of the original 

joint owners namely, Nagendra Nath Barman, Khagendra Nath Barman and 

Kiron Bala Barman. D.W-1 in T.S. 13/2009 is the purchaser of the land in 

schedule –A from present appellant No.1 to 3/defendants in T.S. 13/2009 and 

had admitted the fact by deposing that the plaintiffs had issued advocate’s 

notice prior to the execution of the sale deed not to purchase the suit land 

alleging therein the land was not partitioned amongst legal heirs and DW-1 did 

not reply to the said notice. Thus in the light of there being no evidence 

adduced by defendants 1 to 3 in T.S No.13/2009, present appellants No.1 to 3 

with regard to their claim of partition of joint property described in the schedule 

A, B, C and D in the plaint, the possession of the appellant No.4 over schedule-

A land on the strength of purchase is proved illegal and present appellants No.1 

to 4 definitely could not have invoked the provision of sec. 44 of the Transfer 

Property Act in support of their claim. The DW-2 one of the witnesses of 

defendants Manik Uddin Sk. had not deposed anything with regard to the 

partition of schedule A,B,C and D land as claimed by the present appellants 

No.1,2 & 3 and as such the evidence of DW-2 was not sufficient to prove 

partition. The evidence of DW-2 reveals that in the year 2000 he had purchased  

1B-7L for Rs.14,000/- per bigha from Bhabesh Ch. Barman one of the 

appellants. However, the land has not been described in his evidence. In his 

cross-examination he had heard that the land was sold for arranging money for 

marriage of Dipika, present respondent No.1. The evidence of DW-2 is not 

reliable, having failed to produce the sale deed in this regard. Further plaintiff, 

Dipika Barman, PW-1 and Sri Gopal Barman, PW-2 who had been examined in 

this regard, as is evident from their evidence, declined such sale having taken 

place for the marriage of plaintiffs. Defendant No.1 in TS 13/2009, Bhabesh Ch. 

Barman, who had sold land to DW-2 did not examine himself to support their 

plea that the share of plaintiff No.1, Dipika Barman in schedule-A land had been 

sold in her marriage. Thus in view of the discussion above, it is evident that the 

present appellants could not have sold the schedule-A land to appellant No.4 in 

excess of their joint share in the same and could not have given possession of 

specific share to the purchaser and same is proved to have been done 

fraudulently.   
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14.  Now in the written argument of the learned counsel for the 

appellants No.1 to 4, the ld counsel had raised a fresh plea which is not pleaded 

in the memorandum of appeal for the present appeal to be remanded to 

learned trial Court in the light of provision under order 41, Rule 23 (a) on the 

ground that learned Trial court ought to have framed issues on valuation of the 

suit by recasting the issues before judgment was pronounced since the suit is 

undervalued. According to ld counsel plaintiffs, present respondents had 

instituted TS 13/2009 by affixing court fee on Rs.2,25,000/- only and the suit 

was also filed for partition of joint land measuring 11 B- 0K-11L. The present 

appellants as defendants No.1 to 4 in their W.S. in TS 13/2009 had stated the 

market value of the suit land to be more than Rs.5 lakhs. According to learned 

advocate for the appellants, PW-1 in her evidence in T.S. 13/2009 admitted 

that the present value of suit land would be around Rs.25 lakhs to Rs.30 lakhs. 

In support of his claim, the learned counsel has put reliance on decision of our 

High Court as reported in 2005 (2) GLJ 8 (para-12) in the light of order 14 of 

CPC about recasting of issues after completion of evidence and before 

judgment by appellate court having regard to the pleadings and trend of the 

evidence.      
 

15.               The learned counsel for the appellants in his written argument 

raised another fresh ground not pleaded in memorandum of appeal i.e. on the 

minority of defendant No.5, Sujata Barman and defendant No. 6, Aditya 

Barman as defendants. It was contended by ld counsel that present appellants 

in their W.S. in para-16 (c) had taken the plea about the minority of these two 

defendants and in the present appeal report on the notice served upon 

proforma respondent No.7 reflected that the notice could not be served upon 

the proforma respondent No.7 since she was  minor and as such, the suit 

against minor defendants No.5 and 6 in T.S. 13/2009 could not  have 

proceeded and decreed in favour of present respondents, plaintiffs without 

appointment next friend of the minors in T.S. 13/2009 and same is a nullity. 
   

16.  On the claim of the learned advocate for appellants in his written 

argument that the suit is undervalued and that the trial court could not have 

proceeded without the court having appointed next friend of minors 
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defendants, 5&6 in the suit and claim of the learned counsel that the suit is 

liable to be remanded to the trial court for retrial for reframing of issues on 

valuation and minority, the ld counsel for present respondents argued that both 

these issues had neither been pleaded in the memorandum of appeal nor in the 

trial court and not permissible in law. The ld counsel further submitted that 

present respondents as plaintiffs had filed T.S 13/2009 for declaration of share 

and injunction valued Rs.2,25,000/- against present appellants, defendant No.1 

to  4 in Title Suit 13/2009. According to ld. Counsel, Sec. 7 (iv) (c) of Court Fee 

Act provided that the plaintiff is at liberty to value his suit arbitrarily in a 

declaratory suit. The present respondents filed T.S. 13/2009 for declaration of 

share in joint property and for consequential relief of injunction valued at 

Rs.2,25,000/- and prayed for decree for declaration of the property in schedule 

A to D to be joint family property of the plaintiffs, defendant NO.1 to 3 and 

proforma defendant No. 1 and 2, inherited from their predecessors-in-interest 

of late Khagendra Nath Barman, Lt. Kiron Bala Barman and Lt. Nagendra Nath 

Barman in accordance to intestate succession under Hindu Succession Act, 

1956 along with other consequential relief as such the T.S. 13/2009 was 

properly valued. The learned counsel for the respondents in support of his 

submission quoted the observation of Calcutta High Court in a decision reported 

in AIR 1968 CAL 550 wherein the position of law discussed was as such “issues 

given up in trial court cannot be raised in appeal”. In another decision of the 

Delhi High court reported in AIR 1967 Del.125 “ pleas given up in trial court 

cannot be raised in appeal”. The ld. Counsel further argued that the plaintiffs in 

their plaint in T.S. 13/2009 nowhere prayed for relief “set aside the sale deeds 

in respect of immovable property” as alleged in the written argument of the 

appellants. The plaintiff in para 17 (d) of T.S. 13/2009 prayed for “a decree for 

declaration that sale deeds bearing No.1095/09 and 1246/09 in favour of the 

defendant No.4 and gift deed bearing No.1247/09 in favour of the defendant 

No.5 and 6 are fraudulent deed of Transfer are liable to be cancelled as illegal, 

fraudulent, Null & void and same transaction is not binding upon the 

plaintiffs…”  

17.           Now coming to the para No.A (1) of the written argument on the 

appellant side that def No.5, Sujata Burman and defendant 6, Aditya Burman 
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were minors at the time the suit had been instituted making them as 

defendants, it is clear from ext-7 gift deed by which 6 lechas in schedule-A land 

had been transferred to them by appellants No.1 to 3, appellant No.2, Swapan 

Burman and appellant No.3, Nripen Barman being fathers of defendant No.5, 

Sujata Burman and defendant No.6 respectively and appellant No-1 being their 

paternal uncle had not mentioned in the ext-7 gif deed that they had 

transferred the land measuring 6 lechas in schedule-A to them as minors. Thus 

it is evident that both defendents 5 and 6 who had been made proforma 

respondents No.6 and 7 in this appeal are majors.  Above all neither appellants 

as DWs in TS-13/09 and nor PWs in cross examination had uttered about 

minority of defendant No.5 and 6/present proforma respondents No.6 and 7.  

 

18.               Now in the light of the arguments of both sides and with regard 

to the arguments of the appellants claiming remand of the case to the trial 

Court for retrial on the issue of suit valuation and minority of proforma 

respondents No.6 & 7 in the light of provision order 41 Rule 23 (a), I am 

inclined to agree with the submission of learned counsel for the respondents on 

the face of the settled position of law. Sec. 7 (iv) of the court fees Act, 1870 

envisages that in suit for a declaratory decree and consequential relief 

according to amount at which the relief sought in the plaint or memorandum of 

appeal and Order 41, Rule 2 of CPC with regard to the law that the grounds 

which are not taken up in the memo of appeal cannot be raised in the 

argument without permission of the appellate court. Thus in the light of 

discussion above, there appears no scope for interference in the decision and 

findings of the trial court in T.S.13/2009. The judgment of the trial Court in T.S. 

13/2009 on all issues is affirmed. The present Appeal is dismissed. 
 

Given under my hand and seal of this Court on this 29th day of 

April, 2016. 

 

Dictated & Corrected by me                                District Judge, Dhubri 

 

District Judge, Dhubri. 


