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In the Court of the   Addl.Chief Judicial Magistrate ::::::::::;;Dhubri  

 

Present :Smt.T.Hussain  

Addl.Chief Judicial Magistrate  

               Dhubri  

 

                                                          GR case no.327/09 

                                                        u/s 447/323/34 IPC  

                                                                  State                                                               

                                                                   Vs 

                                                             Daulat Ali Sarkar 

                                                             Ainul Haque  

  Deldar Ali 

                                                             Moinul Haque Sarkar                                                          

                                                                      ............Accused persons  

 

Advocates appeared :  

 For the prosecution:Mr.K.A.Seikh       Asstt.P.P  

 For    the  Defence :Mr.Y.A.Bapari 

Evidence recorded on :05.12.2012  

                                :04.01.2013 

                                :10.06.2013 

                                :04.06.2014 

                                :20.05.2015 

                                :19.08.2015                                     

Argument heard on     :05.02.2016  

Judgment delivered on:16.02.2016  

                            Judgment  

1.The facts giving rise to the prosecution case in brief are   that on 

12.08.09 ,one  Md Jalaluddin Mondal   lodged an ejahar with the   In -

charge , Agomoni  Police Outpost  ,alleging inter alia on 04.08.09 at about 

7 PM when he was busy in his field  along with his son Aziz Mondal  busy  
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in removing the fishing nets put   there by the accused persons , the  

latter came there and wrongfully restrained them and started assaulting 

them. Thereafter the accused persons chased them towards their house 

and entered in to  the house of his elder son Abdul Jalil Mondal and 

threatened them with dire consequences. The accused further warned 

them not to lodge any case against them. 

 2. After making GD  entry,  the ejahar  was sent to the O/C ,Golokganj PS  

for registering   a case .Accordingly Golokganj PS case number 310 /09 

was registered ,investigated in to and finally charge sheet was submitted 

against the accused persons u/s 447/323/34 IPC .   

3.  On their making appearance for facing the trial ,copies were furnished 

to the accused persons .Having gone through the relevant documents  the 

particulars of the accusations punishable u/s 447/323/34 IPC were 

explained to the   accused persons by my Ld predecessor  to which they 

pleaded not guilty and claimed to be tried.  

4.    During the course of the trial the prosecution examined as many as  6 

witnesses including the I.O and M.O . One of the injured was as examined 

as court witness . Thereafter   the accused were examined u/s 313 of 

Cr.P.C and their defence statements were recorded. The accused persons 

declined to adduce evidence. Plea of defence was of total denial.  

5.Points for determination:  

i) Whether the accused persons on 04.08.09 at about 7 PM in furtherance 

of their common intention entered the land of the informant Md Jalaluddin 

Mondal  with intent to commit the following offence  and thereby 

committed the offence u/s 447/34 IPC? 

ii) Whether the accused persons on the same date ,time and place in 

furtherance of their common intention voluntarily caused hurt to the 

informant and his son  Aziz Mondal  and thereby  committed the offence 

punishable u/s 323/34 I.P.C? 

6. Decision and reasons thereof:  

             I have heard the arguments advanced by the Ld counsel for the 
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parties and perused the materials available in the case record. Let us now 

scrutinize the evidence on record for arriving at just decision.  

            Pw1 Jalauddin Mondal is the informant.He has stated in his 

deposition to the effect  that  the occurrence took place one night in the 

year 2009  around 7 ‘O’ clock  in his paddy field.At the  relevant time he 

went to his paddy field along with his son Abdul Aziz Mondal to remove 

the fishing net which the accused had put in his land  .His son Abdul Aziz 

Mondal had an altercation with the accused Daulat  as the former wanted 

to convene a bichar saying that  the act of the accused damaged his 

cultivation and Amid  that, other accused persons  assaulted them and 

took away the fishing net.The accused persons kicked him off .Then they 

went to the house of his elder son Jalil.The accused persons also came 

there and against assaulted them and further threatened to kill them.Then 

Pw1 lodged the ejahar. 

                It is there in the cross examination of Pw1  that the accused 

Dildar earlier gave evidence against   Jamila Bewa  ,wife of maternal uncle 

of Pw1,in cases lodged against her by her relatives and in the said cases 

Pw1 was in favour of Jamila Bewa and thereby the defence tried to 

demonstrate that Pw1-informant has strained relation with the accused. 

                Pw2 Jomela Bewa is the wife of the maternal uncle of the 

informant /Pw1.Pw2 has testified to the effect that nearly one year back 

one evening the occurrence took place in the land of the informant, 

located in front of her residence .Sons of accused Dildar beat the son  of 

Jalal –Pw1 for removing the fishing net . Accused persons beat Pw1 and  

then his daughter- in -law  took  him away. 

          Like Pw1 ,Pw2 has also conceded in  her cross examination  that 

she has land dispute with her brother-  in- law and in that connection civil 

and criminal cases are pending against her and in those cases, the 

accused persons deposed against her and that Pw1 is her nephew and he 

looks after her family.   

               Pw3 Abdul Jalil Mondal is the elder  son of Pw1.He has stated in 
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his deposition that in that relevant evening at around 6.30/7 PM the 

occurrence took place in the road in front of their house.The accused 

persons had put a fishing net in their paddy field and when his brother 

Aziz took it to the road after removing it  from their  land ,the accused 

persons started pulling the net and there was an incident of assault. 

Thereafter Pw1 and Aziz came to his house whereupon the accused 

persons also came near his house and again there was an incident of 

beating .Pw1 intervened and separated them. Then the accused went to 

the road and started scolding from there and further threatened them 

saying  that there would be bad consequences  if they come out to the 

road. Pw3 called the police and after police came there and took his father 

and brother Aziz for treatment. Aziz sustained injury on his finger. 

           It is seen that though Pw3 has supported and corroborated the 

testimony of Pw1 narrating entire incident ,unlike Pw1 ,Pw3 has simply 

said that there was incident of beating and assault twice ,the first one on 

the road  after removing of the net by Aziz  and the next near his house 

and his this testimony suggest mutual fight between Pw1 ,Aziz on  one 

side and the accused persons on the other and  hence it appears that Pw3 

has not specifically implicated the accused persons in respect of the said 

incident of assault and beating. 

              It is evident from the said testimony of Pw3 that there was 

mutual fight between the parties over the matter relating to a fishing net 

and thereby not specifically implicated anyone for that incident of assault 

and beating .However Pw3 has corroborated the testimony of Pw1 

regarding giving threat by the accused persons.  

              Pw4 Sarfat Ali , an independent witness,has stated in his 

deposition to the effect that one evening in the year 2009 around 7 ‘O’  

clock  the occurrence took place.The accused persons put fishing net in 

the land of the informant  to which the Informant’s son raised objection 

whereupon there was pushing and dashing between the parties .Many 

people gathered there and intervened .In his cross examination both the 
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parties pulled the fishing net. 

               This piece of evidence of Pw4 gets support from the testimony 

of Pw3 suggesting that there was mutual fight between the parties 

relating to acquiring of  the fishing net. 

                    Cw1 Aziz Mondal is another son of the informant –

Pw1.Supporting  the testimony of other witnesses examined by the 

prosecution, regarding the  time of occurrence ,Cw1  has stated in his 

evidence that at that relevant  time he went  to a  field with his father   

fishing .The accused persons came there and threw away their net .As 

they resisted ,the accused assaulted him and his father. 

            Now it appears that there is a glaring contradiction between the 

versions of Pw1 –Informant and Cw1 –victim regarding the place where 

the incident of alleged occurrence took place ,since according to Pw1   the 

first incident of assault took place in his land and the 2nd incident  of 

beating took place in the house of his son Jalil –Pw3 ,whereas  as per the 

evidence of  Cw1 ,the alleged occurrence took place in a field . Cw1 has 

nowhere stated that it was their field or land. Besides evidence of Pw3 

leads to  shows that the 1st incident of assault  occurred in the road near 

their paddy  field  and 2nd occurrence  took place in the road  near his 

house and both the alleged occurrences took place on road and neither in 

their paddy field nor in their house . Therefore the testimony of Pw1 

implicating the accused for commission of the offence u/s 447 /34 I.P.C is 

not acceptable . 

       So far as the alleged incident of assault of Pw1 and his sons(as per 

evidence of Pw1) is concerned ,it is already found that Pw3 who is a 

material witness in that respect in his evidence instead of supporting 

version of Pw1 ,suggested about mutual fight and his said testimony is 

fully supported by the independent witness Pw4. Though  Cw1 has 

supported the said evidence of Pw1 to some extent  ,in view of the 

evidence of Pw3 and Pw4  ,the testimony of Pw1 and Cw1 covering the 

charge u/s 323/34 IP.C can not be relied upon. 
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              Though no charge is levelled against the accused persons u/s 

506/34 IP.C ,it is seen in the evidence of Pw1 and Pw3 that there are 

materials against the accused u/s 506/34 I.P.C but the same is not 

supported by Cw1, who was present along with the them in that relevant 

time, in any manner and hence  aforesaid evidence of Pw1 and Pw3 

making accusations against the accused u/s 506/34 IP.C  does not inspire 

confidence .   

            Besides that another point to be noted here is that here in this 

case admittedly the ejahar was  lodged after eight days of occurrence 

.Though in his ejahar ,  it was mentioned  that as he waited for amicable 

settlement of the  matter  ,there was delay  in lodging the ejahar, in his 

evidence the informant –Pw1 has remained silent on that point and 

thereby the prosecution has failed to explain the delay and  it would 

certainly affect the bonafides  of the prosecution case.And hence the  

possibility of false story implicating the accused can not be ruled out.  

               That being the position ,it is found and held the prosecution has  

failed to prove the case against the accused persons. 

           In the result the accused persons are acquitted of the offences u/s 

447/323/34 IPC   and  set at liberty forth with. 

          Bail bonds shall remain in force for the next six months.  

  Given under my hand and seal of the court on this 16th  day  of February  

2016.                                                                                                                            

 

                                                                                                                      

                                                                          (T.Hussain)                                                                     

                                                                     Addl.C.J.M Dhubri  

 

 

Dictated and corrected  by me 
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Appendix : 

 Witnesses examined by the prosecution : 

Pw1...............Jalaluddin Mondal,Informant  

Pw2..............Jomela Bewa 

Pw3..............Abdul Jalil Mondal  

Pw4 ..............Sarfat Ali 

Pw5.............Dr.F.H .Sarkar,M.O 

Pw6..............Pranjit Das,I.O  

Witness examined by the court 

Cw1..............Aziz Mondal,victim  

 

Documents Exhibited by the prosecution: 

Ext-1.............Ejahar  

Ext-2 .............Medical report 

Ext-3 ...........Charge sheet 

 


