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 IN THE COURT OF THE SESSIONS JUDGE AT DHUBRI 

 

Sessions Case No. 106/2012 
U/s. 304 (B)/302/34 

 

G.R. No.(GPR) 08/2007   
 

   State of Assam   
 

  - Vs – 
 

1. Dipali Kundu 

2. Shefali Roy  
   

Committing Magistrate    :   Smti S. Gogoi Bora, Sub-Divisional Judicial Magistrate (S),
 Dhubri. 
     
Present  :    Sri Rajib Goswami, AJS 
       Sessions Judge, Dhubri 
 
Sri M. Zaman, Public Prosecutor, Dhubri for the State. 
Sri U.K. Dutta, Advocate for the defence. 
  

Date of Evidence     :   04-04-2013, 28-05-2013, 04-10-2013, 23-12-2013, 19-05-2014,  
  03-07-2014, 27-02-2015, 01-04-2015, 29-04-2015, 26-05-2015  
  & 14-07-2015 
   
Argument Heard :   25-02-2016 
Date of Judgment :   29-02-2016   
 

J U D G M E N T  

  
The prosecution case in brief is that on 11/01/2007 one Purnima Rai 

had lodged a FIR to the effect that her daughter was the wife of accused Prakash 

Rai and there had been demand for Rs.25,000/-,a T.V. and a bike by the husband 

of the accused and in the process her daughter had been subjected to cruelty by 

her husband on being instigated by his sisters and brother-in-laws, Dipali, Shefali, 

Ajit Kundu and Bikash Rai, respectively.  

 

2.  Upon the above FIR a case was registered by O.C., Gauripur Police 

Station u/s.304 (B)/34 of IPC. After investigation, charge sheet was filed against as 

accused persons namely Ajit Kundu, Dipali Kundu, Prakash Roy and Shefali Roy 

u/s.304 (B)/34 of IPC.  
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3.  Accused persons namely Ajit Kundu, Dipali Kundu, Prakash Roy and 

Shefali Roy  appeared before the Court. Charges u/s.304 (B)/302/34 of IPC had 

been framed against them all. Charges had been read over, explained and 

interpreted to accused persons to which, they pleaded not guilty and claimed to be 

tried. During trial Ajit Kundu had died. The case against him is abated and it was 

decided to take up the case separately against accused Prakash Roy in view of his 

mental health disorder. 

 

4.  Prosecution had examined as many as 12 (twelve) P.Ws and 

accused persons namely Dipali Kundu and Shefali Roy were examined on the 

circumstances coming up against them in the evidence of P.Ws. Both these accused 

persons pleaded total denial and declined to adduce any evidence in their defence. 

 

  Heard learned advocates.  

 

5.  Points  for determination: 

 

1. Whether above named accused persons on 10-01-2007 at their rented 
house at Rajbari under Gauripur P.S. in furtherance of their common 
intention committed dowry death by causing the death of Smti Pratima 
Roy @ Puja Roy?  

 
 

2. Whether on the same day time and place accused persons named above 
in furtherance of their common intention committed murder intentionally 
causing the death of Pratima Roy @ Puja Roy? 
 

 
DECISIONS AND REASONS THEREOF 

 

6.  P.W-1 Smti Purnima Roy had identified all four accused persons in 

the court and had deposed that the deceased Pratima Roy was her daughter. 

According to PW-1 in the year 2007 her daughter was married to the accused 

Prakash Roy. Remaining accused persons are near relatives of the aforesaid 

accused.PW-1 had further deposed that after six months of her marriage, her 

daughter had received ill treatment from accused persons for her failure to meet 

their demand for money, T.V, bike etc. Thereafter, PW-1 had brought her daughter 

back to her house. On assurance that her daughter would not be subjected to 

further ill treatment PW-1 had sent her daughter back to her husband’s house. One 

day after her daughter had gone to her husband’s house  PW-1 had received 
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information that accused persons had set fire on her daughter and her daughter 

had succumbed to burn injuries sustained by her. Ext-1is the FIR bearing her 

signature ext-1 (1).  

 

In her cross-examination PW-1 had admitted not being aware of the 

circumstances leading to death of her daughter. The PW-1 had denied the 

suggestion that her daughter was suffering from mental health disorder and she 

attempted to commit suicide on many occasions. PW-1 denied the suggestion that 

accused persons did not demand money, coloured T.V., Bike etc. neither her 

daughter had been subjected to any ill treatment by accused persons. 

 

7.  According to PW-2 Smti Sefali Barman the deceased Pratima @ Puja 

Roy had resided in a rented house near her house along with brother-in-laws and 

sisters of her husband accused Prakash Roy. On the date of incident and at about 2 

a.m. having heard cries from the house of the deceased she had gone there and 

had seen the deceased with burn injuries. The deceased was taken to hospital. PW-

2 had accompanied the deceased to Gauripur hospital. At that time the deceased 

was in a position to speak and on being asked she had stated that accused persons 

had set her on fire by pouring kerosene oil on her body. Thereafter, she was 

carried to Dhubri Civil Hospital. PW-2 had heard that accused persons used to 

harass the deceased. 
  

In her cross-examination PW-2 had stated that at the time of alleged 

occurrence, she was fast asleep. After the alleged occurrence, she had talked to 

victim. PW-2 had denied the suggestion that the victim had attempted to commit 

suicide at her father’s house.  

 

8.  P.W-3 Sri Bhaben Barman had stated that the deceased Pratima @ 

Puja Roy, was the wife of accused Prakash Roy. PW-3 had heard that the deceased 

used to be subjected to ill treatment and her husband used to demand money. On 

the date of the alleged incident at about 2 a.m. he had been alarmed by cries 

coming from the house of the accused he had arrived at the house of the accused 

persons and found the deceased was lying on the courtyard of the house with burn 

injuries.  
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  In his cross-examination he had stated that on the date of alleged 

occurrence he was fast asleep and he had not seen the alleged occurrence. 

 

9.  PW-4  Dr. Mukul Ch. Barman on 11-01-2007 was posted at Dhubri 

Civil Hospital in the capacity of Sr. Medical & Health Officer. He had received the 

dead body of Puja Roy, Female, 27 years for conducting the post-mortem 

examination vide dead body challan ext-2 bearing his signature ext-2 (1). According 

to PW-4 the death was due to Burn shock sustained by the deceased.Ext-3 is his 

report bearing his signature ext-3 (1).  

  
 

   In his cross-examination PW-4 had denied having mentioned about 

smell of kerosene oil emanating from the body of the deceased. 

 

10.  P.W-5 Dr. Rupali Bhattacharya had stated that on 24-09-2008 she was 

posted as Jr. Scientific Officer, Directorate of Forensic Science, Assam. On that day on 

being requisitioned by Director, she had examined one plastic jar can containing 450 ml 

blue coloured liquid vide MR No.139/08 marked as ext-A and same was marked by her as 

exhibit C-73/08. PW-5 had analyzed the exhibit and found it to be kerosene and it was 

inflammable. Ext-4 is her report bearing her signature ext-4 (1).  

 

  In her cross-examination PW-5 admitted not having seen articles she 

had examined in the court at the time of her evidence. 

 

11.  P.W-6 Sri Upendra Nath Gogoi, PW-7 Sri Kishor Talukdar were 

declared hostile by the prosecution. The evidence of PW-7 Kishor Talukdar is 

nevertheless  relevant to the extent of himself residing in the same compound 

where accused persons also lived which clearly indicates that accused persons had 

lived together with the victim and in the same house and having knowledge with 

regard to the victim sustaining burn injuries and having died in the hospital 

immediately thereafter.  

 

12.  PW-8 Sri Arjun Mazumdar had known accused persons. According to 

PW-8 the incident had taken place in the year 2007. He was the immediate 

neighbor of the deceased Puja. He had not seen the occurrence with his own eyes. 
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He had come to know about the incident in the morning. One jar can containing 

kerosene oil, burnt clothes of deceased etc were seized in his presence. Ext-6 is the 

seizure-list bearing his signature ext-6 (2).  

 

13.  PW-9 S.I. Binod Barman S.I. Binod Barman had stated that on 11-01-

2007 at around 9-40 a.m. the O.C, Gauripur Police Station had entrusted the case to 

him for investigation. During investigation he had visited the place of occurrence 

and prepared the sketch map of the place of occurrence. Ext-7 is the sketch map 

and Ext-7 (1) is his signature. He had also examined witnesses u/s.161 of Cr.P.C. 

also seized one white coloured  plastic jarcan containing 500 ml kerosene, one 

mosquito net, grey coloured, partly burnt and one Navy blue sweater completely 

burnt. Ext-6 is the said seizure-list and Ext-6 (3) is his signature. He got the inquest 

of the dead body done by an Executive Magistrate. 

 

  In his cross-examination the PW-9 had stated that he had not 

examined all witnesses living on four boundaries of the place of occurrence.  

 

14.  PW-11 S.I. Sarbeswar Roy had stated that on 06-09-2009 he was at 

Gauripur P.S. as Town S.I. Having found a prima facie case against accused 

persons namely Ajit Kundu, Dipali Kundu, Prakash Roy, Shafali Roy, had filed the 

charge sheet u/s.304 (B)/34 IPC. Ext-8 is the charge sheet bearing his signature 

ext-8 (1).  

 

  In his cross-examination he had not recorded statement of any 

witnesses. He had not visited the place of occurrence. He also had not seized any 

articles. Bikash Roy’s house had been searched twice.   

 

15.  PW-12 S.I. Mintu Boro had stated that on 18-08-2008 he was at 

Gauripur P.S. as Attached Officer. On that day he had sent the seized  gallon to FSL 

for examination. 

  

  In his cross-examination he failed to recollect the date of seizure of 

the articles. 

  Now above is the threadbare discussion of the evidence on record. 
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16.  It is an admitted fact that the deceased Pratima Rai was the wife of 

Prakash Rai and at the time of death Pratima Rai had lived with Prakash Rai, her 

husband, Sefali Rai, the sister of Prakash Rai, Ajit Kundu, the brother-in-law 

Prakash Rai and Dipali Kundu, the another sister of Prakash Rai. There is 

uncontroverted evidence with regard to these accused persons living in the same 

house which is a tenanted premises. Further it is evident from the evidence of PW-

1, PW-2 and PW-3 that on the day of the alleged occurrence at around 2 a.m. PW-

2 and PW-3 who are immediate neighbours of the accused persons had been 

alarmed by cries coming out from the house of accused persons. The evidence with 

regard to PW-2 and PW-3 being immediate neighbours remained uncontroverted. 

Having arrived at the place of occurrence PW-2 and PW-3 had found deceased 

Pratima Rai, the wife of Prakash Rai lying on the floor of the house with burn 

injuries all over her body. As per ext-1, FIR and the evidence of PW-1 who had 

lodged the FIR the occurrence had taken place on 10-01-2007 at around 2 a.m. 

and the postmortem had been done by PW-4, M.O. on 11-01-2007 and had found 

extensive burn injury all over the body of the victim and the death of the victim had 

resulted from Burn shock sustained by the deceased. It is evident from the 

evidence of PW-1 that her daughter Pratime Rai @ Puja Rai was married to accused 

Prakash Rai in the year 2007 and after six months of her marriage there had been 

demand for colour T.V, Bike and cash by accused persons and in this connection 

she had once brought her daughter back. Several times accused persons had come 

to her house in order to persuade her to send her daughter back. Initially she was 

not willing and later on the assurance of the accused persons she had sent her 

daughter back and then the alleged occurrence had taken place. Now so far the 

ingredients required to be established to bring home the charge u/s.304 (B) of IPC 

against the accused persons, the Hon’ble Supreme Court in Satvir V. State of 

Punjab as reported in AIR 2001 Supreme Court 2828 had held that prosecution u/s. 

304B of Indian Penal code cannot escape from the burden of proof that the 

harassment to cruelty was related to the demand for dowry and such was caused 

“soon before her death”. The word “dowry” has to be understood as it is defined in 

section 2 of the Dowry Prohibition Act, 1961. Thus, there are three occasions 

related to dowry, i.e. before marriage, at the time of marriage and at an unending 
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period.  The customary payment in connection with the birth of child or other 

ceremonies, are not involved within ambit of “dowry”;  

17.                Now in the light of the guide lines of our Apex court it is evident from 

the evidence of PW-1 that PW-1 is not specific with regard to there being any 

demand for dowry before marriage or for that matter at the time of marriage. The 

evidence of PW-1 and PW-2 implicating accused persons with regard to demand for 

dowry had been general without implicating a particular accused. Though the 

ingredients required to be proved to bring home the charge u/s.304 (B) of IPC are 

partly be established to raise presumption u/s.113 of Evidence Act of accused 

having committed the offence i.e. that the victim had died within 7 years of her 

marriage to accused Prakash Roy and the  death of the victim is caused by burn 

injuries and that there had been ill-treatment meted out to victim for which the 

victim had to be brought back by her mother.  But then there is no specific 

evidence that there had been instances where the evidence discloses of giving any 

dowry to accused persons at the time before marriage and at the time of marriage 

of the victim. Thus the evidence of PW-1 with regard to demand of dowry by 

accused persons has to be looked at as the evidence of a grief stricken mother and 

as such unless specific with regard to there being any demand for dowry before the 

marriage and during marriage the atrocities proved to have been perpetrated upon 

the victim cannot be related to demand of dowry and as such in the present 

circumstances, the evidences not sufficient to bring the case within the ambit of 

section 304 B of IPC.                        

18.  Hon’ble Gauhati High Court in State of Assam and others, appellants 

vs. Salimuddin @Silu & others, respondents as reported in 2015 (3) GLT 553 while 

discussing about the circumstantial evidence in para-130 and 131 of the said 

decision had related the principles laid down by Hon’ble Supreme Court, in the case 

of Sharad Bidrhichad Sarda (supra), which has been referred to in subsequent 

decisions, has laid down that the following conditions precedent must be fully 

established before conviction could be based on circumstantial evidence. The 

conditions are: 
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“(1) the circumstances from which the conclusion of guilt is to be drawn should be 

fully established. The circumstances concerned must or should and not may be 

established; 

(2) the facts so established should be consistent only with the hypothesis of the 

guilt of the accused, that is to say, they should not be explainable on any other 

hypothesis except that the accused is guilt; 

(3) the circumstances should be of a conclusive nature and tenancy; 

(4) they should exclude every possible hypothesis except the one to be proved; and  

(5) there must be a chain of evidence  so complete as not to leave any reasonable 

ground for the conclusion consistent with the innocence of the accused and must 

show that, in all human probability, the act must have been done by the accused” 

 

 “131 Taking similar views, the Supreme Court in the case of Padala Veer Reddy 

(supra), observed that the circumstances, if taken cumulatively, should form a 

chain so complete that there is no escape from the conclusion that within all human 

probability the crime was committed by the accused and none other else and 

excluding any hypothesis of his innocence i.e. inconsistent with his innocence.” 

 
19.   In the case in hand accused persons were only inmates of the house 

when the deceased Puja Rai @ Pratima Rai had caught fire at 2 A.M. on 10-01-

2007.  It is also evident that the present accused persons were inside the room 

when the alleged occurrence had taken place as per the evidence of PW-2 and PW-

3 who were living as tenant in a room adjacent to the rooms where accused 

persons were living as tenant. Thus the presence of accused persons inside the 

room where the victim had caught fire is thus evident and this part of the evidence 

had remained uncontroverted. There is no evidence on record to show presence of 

any other persons apart from accused persons at the time of alleged occurrence. 

Considering that the incident had taken place at 2a.m., the deceased having caught 

fire while in bed and considering the evidence of PW-2 that at the time she had 

accompanied the deceased to Gauripur Hospital and about having been confided in 

her by the deceased, Puja @ Protima Ray accusing accused persons in the act of 

setting her on fire by pouring kerosene oil is in itself is admissible as dying 

declaration since this piece of evidence remained uncontroverted and same had 
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been told to PW-2 immediately before her death of victim. The evidence of PW-2 in 

this regard is nevertheless is a vital piece of evidence. Further, the evidence of 

M.O. reveals that PW-4  Dr. Mukul Ch. Barman on 11-01-2007 was posted at 

Dhubri Civil Hospital in the capacity of Sr. Medical & Health Officer. He had received 

the dead body of Puja Roy, Female, 27 years for conducting the post-mortem 

examination vide dead body challan ext-2 bearing his signature ext-2 (1). According 

to PW-4 the death was due to Burn shock sustained by the deceased. Ext-3 is his 

report bearing his signature ext-3 (1). The victim had received extensive burn 

injuries all over her body causing her death immediately thereafter and as such the 

cross-examination of M.O. by the defence with regard to PW-4 not having 

mentioned about smell of kerosene oil from injuries does not help the defence as 

much as a plastic Jar can with capacity of 10 ltrs containing 500 ml blue coloured 

kerosene oil had been seized from the place of occurrence and PW-5 Dr. Rupali 

Bhattacharya, Jr. Scientific Officer, FSL, Kahilipara identifying the substance inside 

the jar can being kerosene which is inflammable is indicative of the fact that 

kerosene had been used in connection with the burn injuries received by the victim, 

Puja Roy. Now the burden lies on the accused persons to explain u/s.106 of 

Evidence Act how the death of the victim, Puja Roy occurred  since it was within 

their knowledge. 

    
20.  Now as per Sec. 106 of the Evidence Act Burden of proving fact 

especially within knowledge - When any fact is especially within the knowledge of 

any person, the burden of proving that fact is upon him. This is an exception to the 

rule u/s 101 of the evidence Act.    

 
21.  In Puttaswamy v. State of Karnataka as reported in 2007 (NOC) 922 

: 2007 (5) AIR Kar R 499 (KAR-DB)] it was held as such “Where the accused had 

caused the death of his deceased wife with wooden club, evidence established 

homicide death, at the time of incident accused alone was present in the house, did 

not offer any explanation as to how his wife died, was in habit of quarreling with 

his wife, conviction of the accused husband on the charge of murder was upheld.”  
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22.  In Jagdish v. State of M.P. as reported in (2009) 9 SCC 495 (503) : 

(200)) 4 Crimes 72] it was held as such “Where the accused murdered his wife, 

four minor sons and minor daughter, he and the deceased family members were 

the only occupants of the room and it was therefore incumbent on the accused to 

have tendered some explanation in order to avoid any suspicion as to his guilt. The 

story that a thief was present in the room introduced by his brother at the stage of 

trial was found concocted one, conviction under S. 302 IPC was proper, death 

sentence awarded was upheld.” 

 

23.               The Apex court in Rajasthan Vs Kanshi Ram as reported in (2006) 12 

SCC 254(266) had held that where the accused was last seen with the deceased, 

the burden was upon him to prove what happened there after, since those facts 

were within his special knowledge, as the accused failed to do so, held that the 

accused failed to discharge burden cast upon him by s-106 of the evidence Act. 

24.   Evidently accused persons were the only occupants of the room 

where the deceased was found with burn injuries on her person and having died 

immediately thereafter on the way to the hospital. There was no other explanation 

offered by accused persons as to the burn injuries sustained by the deceased, 

which according to the MO caused her death. Thus circumstances proved in the 

evidence of PWs are consistent with the hypothesis of the guilt of the accused 

persons and not their innocence and accordingly the accused persons are convicted 

u/s.302 of IPC only. The accused persons are acquitted u/s.304 (B) of IPC.  

 

25.  Accused persons are heard on point of sentence. Accused persons 

pleaded for leniency. Considering the gravity of the offence proved to have been 

committed, I am inclined to sentence both accused persons to R.I. for life and fine 

of Rs.1,000/- each in default S.I. for 2 (two) months each. Earlier detention if any 

is to be set off as against the sentence of imprisonment.  

 
26.  Issue warrant of commitment in respect of the convicted accused 

persons. The seized materials if any be destroyed in due course of law. A copy of 

the judgment be furnished to the convicted Dipali Kundu and Sefali Roy free of cost 

immediately. 
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27.  A copy of the judgment be furnished to the D.M, Dhubri. The mother 

of the victim is referred to Secretary, DLSA, Dhubri for consideration of payment of 

compensation in the light of the provision u/s.357 (A) of Cr.PC. A copy of the 

judgment be sent to the Secretary, DLSA, Dhubri for determination of quantum of 

compensation. 

 
Given under my hand and seal of this Court on this 29th day of 

February, 2016. 

 

 

 

 

Dictated & Corrected by me                                 Sessions Judge, Dhubri 

  

  

Sessions Judge, Dhubri. 
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A P P E N D I  X 

 
A. Prosecution Witnesses. 
  
 P.W-1 - Smti Purnima Roy 
 P.W-2 - Smti Sepali Barman 
 P.W-3 - Sri Bhaben Barman 
 P.W-4 - Dr. Mukul Ch. Barman 
 P.W-5 - Dr. Rupali Bhattacharya 
 P.W-6 - Sri Upendra Nath Gogoi 
 P.W-7 - Sri Kishor Talukdar  
 P.W-8 - Sri Arjun Mazumdar 

P.W-9 - S.I. Binod Barman 
P.W-10 - S.I. Kamal Ch. Sil 
P.W-11 - S.I. Sarbeswar Roy 
P.W-12- S.I. Mintu Boro  

   
  
B. Court Witness 
 
 Nil 
  
C. Defence Witness 
 
 Nil 
 
D. Prosecution Exhibits. 
 
 Ext-1 - FIR  

Ext-2 - Dead Body Challan 
 Ext-3 - P.M. Report 
 Ext-4 - FSL Report 
 Ext-5 - Forwarding of FSL report. 
 Ext-6 - Seizure-list. 
 Ext-7 - Sketch Map. 
 Ext-8 - Charge sheet. 
 
D. Defence Exhibit 
 
 Nil 
 
 
 
 
 
       Sessions Judge, Dhubri 


