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THE COURT OF THE SESSIONS JUDGE :::::::::::: DHUBRI 
 

Criminal Appeal No. 5/2015 

 

  Appellants      :     1. Abdus Samad 
         2. Abdul Bari 
         3. Ali Rezaul Hoque 
         4. Eyakub Ali  
     

             - Vs -  
 

 Respondent  : State of Assam 
 Represented by the P.P, Dhubri  

   
 Present :  Sri Rajib Goswami, AJS 
   Sessions Judge, Dhubri 
 

Sri Monjul Hoque, Advocate for the Appellants. 
Sri M. Zaman, learned P.P. Respondent for the State of Assam 
 

Date of Hearing  :       19-01-2016  
Date of Judgment  :       30-01-2016 
 

J U D G M E N T  

   

   This Criminal Appeal is preferred u/s. 374 (3) (c) of Cr.PC. 

against the judgment and order dated 21-03-2015 passed by learned Judicial 

Magistrate, 1st Class in connection with G.R. No.7/2006 in connection with 

Gauripur P.S. Case No.349/06 u/s.447/323/325/34 of IPC.  

 

2.  During hearing the L.C.R. was called for and learned P.P. was heard 

along with learned counsel of the appellants.   

 

3.   I have gone through the case record of learned lower Court. It 

appears from the judgment passed by Sri B. Kshetri, Judicial Magistrate, 1st 

Class, dated 21-03-2015 that accused persons namely. Abdus Samad, Abdul 

Bari, Ali Rezaul Hoque, Eyakub Ali have been sentenced to SI for 6 (six) months 

each and fine of Rs.5000/- each i/d. to S.I. for 2 (two) months for the offence 

punishable u/s. 325/34 of IPC and Rs.1,000/- each i/d to undergo S.I. for 1 

(one)  month each for the offence u/s.323/34 of IPC.  

  



[CA No.5/2015] Page 2 
 

 

4.   Having gone through the memorandum of appeal of the present 

appellants, I find that appeal had been preferred u/s.374 (3) (c) of Cr.PC. 

primarily on the grounds of delay in lodging the FIR with regard to the alleged 

occurrence, failure to appreciate the evidence on record in its true perspective 

and the sentence of fine imposed on the accused appellants is not proportionate 

with the nature of offences proved to have been committed by present 

appellants.   

 

5.   Now it appears from the case record of GR No.7/2006 that the 

FIR in the case had been lodged on 02-12-2006 with O.C, Gauripur Police 

Station with regard to the alleged occurrence on 01-12-2006 to the effect that 

on that day at around 4-30 p.m. accused persons named in above FIR 

encroached upon the land of the informant located at Khundimari Pt-II and 

assaulted his younger brothers namely Moksedul Hoque, Moinul Hoque and his 

son Ruhul Amin by means of machete, sticks and iron rods etc. The case was 

registered u/s.447/325/506/34 of IPC and charge sheet was filed accordingly in 

respect of offences u/s.447/325/323/34. Charges were framed in respect of 

above offences against all four accused persons.   

 

6.  Now coming to the appreciation of evidence of prosecution by 

learned court below, I find that PW-1, informant, Mozzammel Hoque was not an 

eye witness since he was in Dhubri at the relevant point of time and had 

received information about the alleged occurrence over phone.  

 

7.  P.W-2 Moinul Hoque is the injured who had specifically implicated 

accused persons namely Abdul Samad and Abdul Bari of having assaulted him 

first on 1-12-2006  at around 3-30 p.m. Following the said incident at around   

4-30 p.m. accused persons trespassed into their house premises by damaging 

the boundary fence and then started assaulting Moksedul, his brother by a 

“dagger”. As a result of the said assault collar bone of Moksedul got fractured 

and then there was a facture of scalp of his son Ruhul Amin. They had to 

undergo treatment at Gauripur CHC as well as Dhubri Civil Hospital as indoor 

patients.  
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  In his cross-examination there was not much of contradiction 

except for the fact that the accused persons had also filed a case against them 

on the same incident. 

 

8.  PW-3 Moksedul Hoque another injured had corroborated PW-1 

with regard to the alleged occurrence on all material particulars including the 

date and time of occurrence i.e. on 01-12-2006, at 3-30 p.m. and 4-30 p.m. 

P.W-3 Moksedul Hoque as a result of the assault had fractured his collar bone. 

According to PW-3 following the incident at their paddy field at around 3-30 p.m. 

where his brother Moinul had been assaulted by accused Samad, he had 

confronted Samad with the alleged incident when all accused persons armed 

with “Khapar”, “iron rod” and “dagger” illegally entered into their house premises 

and Yakub by means of a rod struck a blow on his head and accused Samad on 

his leg and neck. When Ruhul Amin had come to the place of occurrence Abdus 

Samad by means of a rod struck a blow on his head.  

 

  In cross-examination it is clear that defence failed to assail the 

evidence of P.W-3 on material particulars and there was not much of 

contradictions except for the fact that the accused persons had also filed a case 

against them.  

 

9.  P.W-4 Ruhul Amin another injured also corroborated PW-2 and 

PW-3 both injured on all material particulars and with regard to accused persons 

being their immediate neighbours. He had specifically implicated with regard to 

accused Abdus Samad striking on his head by means of a “dagger” and as a 

result of which his scalp had started bleeding profusely for which he had 

received number of stitches at Gauripur CHC and later he had been admitted as 

indoor patient at Dhubri Civil Hospital and had to stay there till 18-12-2006. 

According to him all the accused persons namely Samad, Yakub, Abdul Bari and 

Ali Rezaul had been involved in the alleged assault upon them.   
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  In his cross-examination he admitted not having seen the assault 

upon his uncle Moksedul and Moidul and he was also aware that he is one of the 

accused in a case filed by accused persons against them of the same incident. 

 

10.  P.W-5 Ramesa Bibi, PW-6 Aleya Bibi though stated in their 

evidence in examination-in-chief about having seen accused persons assaulting 

Moksed & Ruhul with iron rod resulting in serious injuries to Moksed and Ruhul 

but in the cross-examination they denied having seen the alleged occurrence 

and stated that the alleged occurrence had taken place on the paddy field. 

 

11.  P.W-7, Rohimuddin stated to have known both accused persons 

and victims. PW-7 specifically implicated accused Yakub, Samad and Ali initially 

getting into a heated altercation with Moksed and Rohim and had seen Yakub by 

means of a rod striking Moksed on his head and later sons of Yakub had struck 

blows on the legs, head of Roham Ali.  

 

  In his cross he had stated that on the same incident accused 

persons had also filed a cross-case against the injured. PW-7 admitted to there 

being boundary dispute between accused persons and the victims.  

 

12.  PW-8 Amir Hussain also implicated the accused persons namely 

Abdul Samad, Abdul Bari, Rezaul Hoque and Yakub Ali of being involved on the 

alleged occurrence and on the day of alleged occurrence he had seen Moksedul 

Hoque, Ruhul Amin & Moinul Hoque lying injured on the ground. 

 

13.  P.W-9 Dr. Mir Selim Ullah on 01-12-2006 had examined Moinul 

Hoque on 1-12-2006 at Gauripur CHC and had found laceration over left knee 

join and laceration over left side of the neck. In his opinion injuries were simple, 

fresh and caused by blunt weapon. Ext-2 is the injury report bearing his 

signature, ext-2 (1).   
 

14.  PW-11 Dr. Robindra Sarma in his evidence had stated that on   

02-12-2006 he was posted as Sr. Medical & Health Officer, Dhubri Civil Hospital 

and examined Moksedul Hoque and found stitched injury on his scalp 1 inch in 

length, stitched injury on the right forearm, 1 ½ inch in length, stitched injury 

on the left foot 1 ½ inch in length, fracture of clavicle on right side. X-ray done 
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had revealed fracture. The patient was discharged on 18-12-2006. The injury 

No.1,2,3 are simple but the weapon used could not be ascertained as those 

injuries had been stitched and injury No.4 was grievous. Injury NO.4 was caused 

by blunt object.  
 

He had also examined Ruhul Amin. He had found stitched injury 

on the scalp, 1 inch in length, stitched injury on the right hand, 1 inch in length. 

X-ray done had shown no facture on the scalp. The victim was discharged on     

18-12-2006. Ext-4 is the injury report of PW-11, Dr. Robindra Sarma. 

 

15.  It is evident from the evidence discussed above the injured 

persons namely Moinul Hoque had been examined on 01-12-2006 on the day of 

the alleged occurrence and the injured Moksedul Hoque and Ruhul Amin had 

been examined on 02-12-2006 with stitched injuries on the scalp, right forearm 

and left foot and with fracture of clavicle which clearly indicates that before 

coming to Dhubri Civil Hospital where they had received treatment at Gauripur 

CHC and considering that they had been admitted as indoor patients on         

02-12-2006 at 6 p.m. and having been discharged on 18-12-2006 is indicative of 

the fact that the injuries received by them were serious and caused by 

dangerous weapons. It is quite evident that they had been examined by medical 

officers immediately after the alleged occurrence. The report of the Medical 

Officers with regard to the injuries sustained by victims is consistent with the 

evidence of the injured persons and since the injured persons have themselves 

implicated the accused persons of being perpetrators of the assault upon them 

resulting in those injuries. I find no infirmity in the discussion of the evidence by 

the learned court below when it held that the victim Moksedul Hoque had 

received grievous injuries as envisaged u/s.320 of IPC. Since the decision of the 

learned court below is accompanied by sound reasoning and he had rightly 

come to the conclusion that it is a case of concerted act of all four accused 

persons namely Abdul Samad, Abdul Bari, Rezaul Hoque and Yakub Ali and they 

were also proved to have been armed with rod, sword and sticks as per 

materials surfaced in the evidence of PWs who are also injured in the case. Thus 

the accused persons were proved to have been the aggressors and not the 

victims since as per evidence accused persons were proved to have assaulted 
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the victims at the house premises of the victims and as such it cannot be said to 

be an act done on sudden provocation. Further, from the evidence discussed, I 

find that it is also not a case where material omissions had been proved by 

defence with regard to earlier statements of the witnesses so as to raise doubt 

with regard to the reliability of their evidence.  

 

16.  Further, the defence argument on the veracity of the prosecution 

version coming in for doubt due to previous enmity between parties resulting 

from land dispute again is difficult to accept, considering the medical evidence 

with regard to injuries sustained by the victims were consistent with the 

evidence of victims. Thus there is no scope for raising doubt as to the 

prosecution version. Further, the evidence of injured persons at all cost cannot 

be brushed aside and in a catena of decisions of our Apex Court time and again 

observed as to the reliability of the evidence of injured and as per evidence Act 

also the evidence of injured persons are to be considered wholly reliable.   

 

17.  Summing up the entire discussion, I hold that there is no scope 

for interference on the conviction of accused persons and the sentence imposed 

by learned lower Court. Considering the gravity of the injuries sustained, it 

cannot be considered to be a case where the accused persons could be given 

the benefit of release on Probation of Good Conduct since all the accused 

persons are matured enough to have realized the consequences their action 

would bring. The judgment order dated 21-03-2015 is upheld and the appeal is 

dismissed. 

 

18.   Send back the L.C.R. alongwith a copy of the judgment.  
    

  Given under my hand and seal of the Court on this 30th day of 

January, 2016. 

 

 

 

Dictated & Corrected by me 

                     Sessions Judge, Dhubri 
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Sessions Judge, Dhubri. 


