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THE COURT OF THE SESSIONS JUDGE :::::::::::: DHUBRI 
 

Criminal Appeal No. 8/2015 

 

  Appellant      :     Shahinur Islam 
     S/o. Abdul Momin 
     Vill- Jordanga Pt—II,  
     P.S.  Mankachar 
     Dist.- Dhubri, Assam   
   

             - Vs -  
 

 Respondent  : State of Assam 
 Represented by the P.P, Dhubri  

   
 Present :  Sri Rajib Goswami, AJS 
   Sessions Judge, Dhubri 
 

Sri Abdul Latif, Advocate for the Appellant. 
Sri M. Zaman, learned P.P. Respondent for the State of Assam 
 

Date of Hearing  :       24-05-2016 & 02-06-2016  
Date of Judgment  :       15-06-2016 
 

J U D G M E N T  

   

   The present appeal is preferred u/s. 374 of Cr.PC. against the 

judgment and order dated 14-09-2015 passed by the learned Asstt. Sessions 

Judge, Dhubri in Sessions Case NO.86/2009 u/s.447/324/326/307/34 of IPC 

convicting appellant u/s. 326 of IPC and sentenced him to undergo S.I. for 2 

years and to pay fine of Rs.5,000/- and in default S.I. for another two months. 

 

2.  During hearing the L.C.R. was called for and learned P.P. was heard 

along with learned counsel of the appellant.   

 

3.  The primary ground amongst others for preferring the appeal is that 

the Doctor who had examined the injured at the first instance had not been 

examined and the medical officer who had been examined in the evidence was 

not the one who had examined the injured and he had only prepared injury 

report on the basis of bed head ticket without the Medico Legal Register and the 

X-ray report having been exhibited in the evidence and as such the ext-4, injury 

report is not admissible in evidence and the injury sustained by the alleged 

victim was not grievous.  The injury report further revealed that the injured Fazle 
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Karim was admitted into GMCH, Guwahati at 9 a.m. on 5-6-2007 and the date of 

occurrence was shown at 9 a.m. on 5-6-2007 and there was no feasible 

explanation with regard to the acceptance of the injury report by the Court in 

the judgment. Apart from this ground other grounds for appeal as appeared 

from the memorandum of appeal are non-seizure of the weapon of offence and 

the blood stained cloths, non-mentioning about the cross case on the same 

occurrence where the present injured Fazle Karim had been convicted, being the 

aggressor, which entails that conviction of the present accused being 

misconceived.   

 

4.  I have heard learned counsels for both sides and I have gone 

through the judgment of learned Trial Court, the evidence discussed in the said 

judgment and ratios of various decisions of Apex Court and High Court  

discussed.  

 

5.  The prosecution case is that on 5-6-2007 one Abdul Sayed had 

lodged the FIR at Mankachar Police Station to the effect that accused persons 

namely Shahinur Islam, Jahinur Islam, Seltu Sk, Sahidur Islam and Abdul Momin 

encroached upon the land of Fazle Karim, the brother of the informant and 

erected a bamboo fence around the land. Fazle Karim having come to know 

about the encroachment, removed the fence from the land. In the process of 

removing the fence, he had been accosted by accused persons who had 

assaulted him causing incised wound on his head and shoulder. 

 

6.  After due investigation the case was charge sheeted 

u/s.447/325/326/307/34 of the IPC. Charges u/s.447/324/326/307/34 of IPC 

had been framed against above named accused persons namely Shahinur Islam, 

Jahinur Islam, Seltu Sk, Sahidur Islam and Abdul Momin. As many as seven 

witnesses had been examined. Accused persons pleaded total denial in their 

statement u/s.313 of Cr.PC. 

 

7.  As many as four points for determination had been framed with 

regard to offences alleged to have been committed by accused persons; criminal 

trespass, voluntary causing simple injury by sharp edged weapon, causing 

grievous injury by means of sharp edged weapon and attempting to cause 

murder. Now on the grounds upon which the present appeal has been preferred, 

following points have come up for decision in the appeal. 
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        1. Whether the non-seizure of weapon of offence, the blood stained 

clothes and soil renders the prosecution case a suspect and accused is entitled 

to acquittal ? 

 2. Whether the time mentioned in ext-4, injury report of the victim 

with regard to the admission of injured Fazle Karim to GMCH i.e. 9 a.m. on        

5-06-2007 on the face of time and date of incident mentioned in the FIR i.e. 9 

a.m. on 5-06-2007 and non-examination of the Medical Officer, who had 

examined the victim renders prosecution case a suspect and the accused is 

entitled to acquittal? 

 3.  Whether the injury report, ext-4 prepared from bed head ticket not 

accompanied by x-ray report renders the injury report not admissible in evidence 

and the injuries sustained by the victim is not grievous? 

 

8. Now coming to the evidence discussed, I find that the victim Fazle 

Karim was not cited as witness in the case who had later been summoned 

u/s.311 of Cr.PC. and his evidence as CW-1 had been specific with regard to 

Shahinur, Jahinur, Momin and Sahidul confronting him on his land when he had 

gone there to construct a house and striking him on his head, shoulders and 

back  by means of dao causing incised wounds. The C.W-1 had to undergo 

treatment at Gauhati Medical College Hospital for three months.  

 

  In the cross-examination CW-1 admitted to have struck a blow on the 

head of accused Abdul Karim by means of a spade that resulted a cross case 

against him. Thus it is evident that there were two FIRs on the same 

occurrence. Now according to defence counsel two cases should have been tried 

together to avoid gross injustice to the parties concerned. The ld counsel in 

support had put reliance on the decision of the supreme court as reported in 

2011 Cri.L.J.2640 where in it was held in para 15 as such “ in view of the above 

factual details coupled with the statements made by prosecution witnesses and 

in the light of the principles enunciated by this court, the IO ought to have 

brought to the notice of the trial judge about the two FIRs arising out of the 

same incident to avoid gross injustice to the parties concerned” In para 32 “k” of 

the same decision it was held “The weapons alleged to be used in the offence 

were not seized and no effort was made to recover them. Hence, there is 

nothing on record to link the accused persons to the crime”. In sub-para “n” it 

was held  “The version given by eye- witnesses who were also interested 
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witnesses on account of their relationship with the deceased and being inimically 

deposed against the accused persons is highly exaggerated, contrary to each 

other and not fully corroborated with medical evidence  and there are 

discrepancies about the number of accused persons, weapons and ammunitions 

carried by them and they are not in tune with what (PW-9) informant has stated 

in his deposition. In other words, the prosecution has not presented true version 

on most of the material parts and therefore the witnesses and material placed 

on their side does not inspire confidence and cannot be accepted on its face 

value.” 

 

9.  However, the law points laid down on the above decision of the apex 

court are not applicable in the present context of the case since the cross-case 

related to by the learned counsel that had emanated from another FIR on the 

same incident had not been proved in this case and the argument of the learned 

defence counsel that the victim Fazle Karim had been convicted in the said cross 

case GR (MKCR) 159/2007 on having been held an aggressor  and his further 

submission that present accused persons are entitled to acquittal has no bearing 

in the present case. Coming to the present case injured himself, Fazle Karim  as 

CW-1 has implicated accused persons namely Sahinur Islam, Jahinur, Momin and 

Sahida of having attacked him by means of a ‘dau’ causing injuries on his head 

and back for which he had to undergo treatment at Guwahati hospital for three 

months. The evidence of M.O., PW-7 is consistent with the evidence of CW-1 

with regard to nature of injuries sustained by CW-1 and weapon used in causing 

those injuries sustained by the CW-1 since the ext-4 injury report of the CW-1 

proved by PW-7, revealed lacerated sharp wound measuring 4” in the front 

parietal area of the head which is ‘V’ shaped measuring 3”X3” with depressed 

fracture on the skull, wound measuring 1  ½ ” on the back, wound  measuring 1 

c.m. on the shoulder and as such the fact that CW-1 had been attacked by 

accused persons by means of ‘dao’ which is a sharp edged weapon stands 

proved. Further, the evidence of CW-1 had also been corroborated by one of the 

eye witnesses PW-2 Ayatan Nessa and PW-3 Abdul Alim and both had 

corroborated each other with regard to the victim Fazle Karim having been 

attacked by means of a dao and the fatal blow having been administered by 

accused Sahinur. Thus non seizure of the weapon of offence is not fatal to the 

prosecution case. 
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10.   Now the defence argument is that the CW-1 had not been 

examined by the I.O. Now non examination of the injured by the I.O. is lapse on 

the part of the investigation agency which cannot do away with the reliability of 

a evidence of injured witness so long as he supports the content of the FIR 

which has been exhibited in evidence and CW-1 has supported the FIR, may be 

with little variance as to the contents. Besides the statement u/s.161 of Cr.PC. of 

a witness cannot be accepted as gospel truth, not being a substantive piece of 

evidence since a witness is confronted with his earlier statement u/s 161 of 

CR.P.C for contradicting him u/s 145 of the evidence act. Unless there is material 

contradiction proved of a witness with regard to his earlier statement u/s 161 of 

Cr.P.C, the credibility of the evidence of the witness cannot be brushed aside. 

Thus I have no reason to disbelieve the sworn in testimony of CW-1,the injured 

who did not shift from his stand in his cross-examination only on  the ground of 

him not being examined u/s 161 of CR.P.C. when the medical evidence also 

supported the evidence of the victim with regard to the nature of injuries 

sustained by CW-1 AND NATURE OF WEAPON CAUSING THOSE INJURIES.  

 

11.  With regard to the defence contention as to non examination of 

Medical Officer who had examined the victim as witness to prove ext-4 injury 

report and further defence contention with regard the time of admission of the 

victim into the GMCH i.e. 9 a.m. on 5-6-2007 rendering the prosecution version 

in the FIR that the incident had taken place on 5-6-2007 at 9 a.m. being not 

believable, the learned trial Court had in believing the prosecution version that 

the incident had taken place on 5-6-2007 at 9 a.m. had attributed the time 

mentioned in the ext-4, injury report with regard to the admission of the victim 

in the GMCH as 9 a.m. on 5-6-2007 to inadvertence. The learned trial Court as 

appeared from the judgment had held that the accused Abdul Momin had 

admitted in his statement u/s.313 of Cr.PC the date and time of alleged 

occurrence being 5-6-2007 at 9 a.m. Considering no suggestion in fact had been 

made by the defence while cross-examining PW-7, Dr. Miraj Alom that ext-4, 

injury report was forged and manufactured one and not a genuine document the 

time of admission of the victim, Fazle Karim having been mentioned as 9 a.m. on 

5-6-2007 should have no bearing as to the reliability of the evidence in ext-4 

though PW-7 was not the Dr. who had examined the victim at GMCH but then 
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PW-7 being registrar at GMCH is competent to prove ext-4, injury report of the 

victim, Fazle Karim.  Since the ext-4 is sufficient proof of the victim Fazle Karim 

having suffered grievous injuries caused by sharp edged weapon and same 

being  consistent with the ingredients laid down in Sec.320 of IPC constituting 

grievous hurt and considering the victim, Fazle Karim had to remain confined to 

bed for around three months with corroboration from independent witnesses of 

the evidence of the victim CW-1, with regard to accused Sahinur Islam having 

struck blows on the person of the victim Fazle Karim by means of a dao ,the non 

seizure of weapon of offence thus does not have a bearing on the veracity of the 

evidence of the PWs. In this regard Hon’ble Supreme Court observed in Ranvir 

Vs state of Punjab as reported in 1973 Cri LJ 1120 that there is hardly a witness 

whose evidence does not contain a grain of untruth or exaggeration embroidery, 

embellishment etc. If remaining evidence is trustworthy and substratum of the 

prosecution, case remains intact, then the Court should uphold the prosecution 

case, to the extent it is considered safe. 

 

12.  Now considering the admission of C.W-1, Fazle Karim in his cross-

examination that he had also inflicted a blow by a spade on the head of one of 

the accused persons and the submission of the learned defence counsel that the 

present victim, Fazle Karim had been convicted in the cross-case GR (MKCR) 

159/2007, I hold that the learned trial court had rightly come into conclusion 

that the incident had taken place on the heat of the moment a member each of  

both the parties having sustained injuries and the concerted move of all accused 

persons in inflicting the blows by “dao” on the victim, Fazle Karim having been 

not proved, I hold that there is no scope for interfering in the findings of the trial 

Court in convicting Shaninur Islam only acquitting other accused persons.   

 

13.  Now so far the submission of the defence counsel that the incident 

having taken place on the heat of the moment and accused person having not 

been proved to have been convicted earlier the learned trial Court ought to have 

released the accused person on probation of good conduct u/s.4 of the 

Probation of Offenders Act, 1958 is concerned there is no scope for the Court to 

resorting to releasing the accused on Probation of Good Conduct the sentence 

provided for offence u/s.326 of IPC also being imprisonment for life.  Thus I hold 

that learned trial Court had rightly convicted accused Shahinur Islam u/s.326 of 
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IPC and acquitting him and other accused persons u/s.324/307/447/34 of IPC. 

The sentence of R.I. for two years and fine of Rs.2,000/- imposed upon the 

victim also requires no interference in the back drop of serious nature of the 

injuries proved to have been received by the victim though same were proved to 

have been inflicted upon the victim Fazle Karim on the heat of the moment by 

accused  Sahinur Islam.  

 

14.  Thus summing up the entire evidence, I find no merit in the appeal. 

The conviction of accused Sahinur Islam and the sentence imposed u/s 326 of 

IPC upon the accused is upheld and the appeal is accordingly dismissed.  

  

15. Send back the case record along with the copy of the judgment to 

the learned Court below.  

    

 Given under my hand and seal of the Court on this 15th day of June, 

2016. 

 

 

 

 

Dictated & Corrected by me 

                     Sessions Judge, Dhubri 

 

 

Sessions Judge, Dhubri. 


