
Page 1 of 5 

 IN THE COURT OF THE SESSIONS JUDGE :::::::::::::: DHUBRI 

 

Criminal Revision No.12/2016 

 

 
Revisionist   : 1. Golam Mostafa Ahmed 
 2.  Hurmuj Ali Fakir 
  Both of village-Parowa, P.O. Chirakuti 
  P.S. Fakirganj, Dist. Dhubri 

 

                               
   - Vs -  

 
 Respondents :      1. Nowshad Ali 

   village-Parowa, P.O. Chirakuti 
   P.S. Fakirganj, Dist. Dhubri 
  2. The State of Assam, Represented by 

the P.P., Dhubri. 
Proforma Respondent.  Amjad Hussain 
   village-Parowa, P.O. Chirakuti 
   P.S. Fakirganj, Dist. Dhubri 

 

                               
 

 

Present : Sri Rajib Goswami, AJS 
  Sessions Judge, Dhubri 
 
Sri R.N. Mondal & Abdul Baten Sk, Advocates for Revisionists  
Sri Manoj Kr. Pathak,  Advocate for the respondents. 
  
Date of Hearing  :      02-05-2016 
Date of Final Order :      13-05-2016 

 

J U D G M E N T   

 

 The propriety, legality, correctness and regularity are 

questioned in this revision preferred in respect of an order dated          

30-12-2015 passed in Case No.88/2015 by Sri D.K. Bothra, Ld Executive 

Magistrate, Hatsingimari u/s.145 of Cr.P.C. prohibiting both parties from 

entering into the D/L.  
 

2. The revision is admitted for hearing. The LCR was called 

for and the Notice was issued to the respondent.  
 

3.  The case of the present revision petitioner is that the 

present petitioners inherited the D/L from their father and their names 

having been mutated in the Jamabandi. The name of the respondent 

No.1, who is the petitioner in respect of petition u/s.107 of Cr.PC 



 

Page 2 of 5 

 

/144/145 before ADM, Dhubri dated 07-11-2015 on which Misc. Case 

No.88/2015 u/s.145 of Cr. PC had been registered followed by above 

order prohibiting both petitioner and O.P. from entering into the disputed 

land. Sri D.K. Bothra, Executive Magistrate, Hatsingimari on the above 

prayer dated 07-11-2015 converted proceedings from 107 Cr.PC to 145 of 

Cr.PC. The Executive Magistrate vide its order dated 30-12-2015 

converted the proceedings 107 Cr.PC. to 145 Cr.P.C. and passed the 

impugned order of attachment.  

 

4.  Now the cause for present revision emanated from the 

fact that the O.C, Fakirganj P.S. vide Fakirganj P.S. FIR (Part-I) Case 

No.09/2015 had reported that the present petitioners, O.P. in Misc. Case 

No.88/2015 had been in possession of the disputed land measuring 2B-

4K-1L covered by Dag No.78/52 incorporated in Patta No.20/133 located 

at revenue village Parowa under revenue circle, South Salmara for last 15 

to 20 years and as such the very order of attachment was illegal. The 

another primary cause for revision is that ld. Executive Magistrate had 

misconceived the very purpose of the provision u/s.145 of Cr.P.C. that 

envisages that the proceedings can be drawn only when on the police 

report it came to the notice of the Executive Magistrate that the  

petitioner was forcibly  dispossessed from the disputed land immediately 

two months preceding the police report and the resulting breach of peace 

and tranquility that may arise affecting the general public. The Magistrate 

after taking evidence may pass an order for getting the petitioner in 

possession of the disputed land. However, it is clear from the order of the  

O. C, Fakirganj P.S. that the present petitioners have been in possession 

of the disputed land for last 20 years and as such the very purpose of 

drawing up proceedings u/s.145 of Cr.P.C. followed by attachment order 

us.146 (1) of Cr.PC. is defeated. 

 

5.  Sec. 146 of Cr.P.C. envisages that a  (1) If the Magistrate 

at any time after making the order under sub-section (1) of section 145 

considers the case to be one of emergency, or it he decides that none of 

the parties was then in such possession as is referred to in section 145, 

or if he is unable to satisfy himself as to which of them was then in such 
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possession of the subject of dispute, he may attach the subject of dispute 

until a competent Court has determined the rights of the parties thereto 

with regard to the person entitled to the possession thereof: 
 

 Provided that such Magistrate may withdraw the 

attachment at any time if he is satisfied that there is no longer any 

likelihood of breach of the peace with regard to the subject of dispute. 
 

(2) When the Magistrate attaches the subject of dispute, he 

may, if no receiver in relation to such subject of dispute has been 

appointed by any Civil Court, make such arrangements as he considers 

proper for looking after the property or if he thinks fit, appoint a receiver 

thereof, who shall have, subject to the control of the Magistrate, all the 

powers of a receiver appointed under the Code of civil Procedure, 1908 

(5 of 1908): 

 Provided that in the event of a receiver being subsequently 

appointed in relation to the subject of dispute by any Civil court, the 

Magistrate –  

(a) shall order the receiver appointed by him to hand over the 

possession of the subject of dispute to the receiver appointed 

by the Civil Court and shall thereafter discharge the receiver 

appointed by him. 

(b) may make such other incidental or consequential orders as 

may be just. 

 

6. Now so far the order of attachment is concerned the 

admitted position is that the present petitioner is in possession of the 

disputed land. Since the executive magistrate had been aware on the 

basis of the police report about present petitioners being in possession of 

the D/L for last 20 years, his order was not justified.   
 

 

7.  In the High Court of Allahabad (LUCKNOW BENCH),U/S. 

482/378/407 No. 2917 of 2014, Decided On: 19.02.2016, 

Appellants: Syed Masood Ishrat Vs. Respondent: Addl. City Magistrate V 

and Ors. MANU/UP/0250/2016 the observation of Hon’ble Supreme 

Court with regard to passing an order of attachment u/s.146 (1) of 

Cr.PC  had been related to in para 17 of the above decision. The 
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Hon'ble Apex Court in the case of Ashok Kumar v. State of Uttarakhand & 

Ors., reported in MANU/SC/1095/2012 : “(2013) 3 SCC Page 366 has 

clarified  that the ingredients necessary for passing an order under 

Sections 145(1) Cr.P.C. would not automatically attract the attachment of 

the property. Under Section 146 Cr.P.C., the Magistrate has to satisfy 

himself as to whether emergency exists or not. A case of emergency has 

to distinguished from a mere case of apprehension of breach of peace. 

The Magistrate before passing an order under Section 146 Cr.P.C. must 

explain the circumstances, why he thinks it to be a case of emergency. In 

other words, to infer the situation of an emergency, there must be 

material on record before the Magistrate. Thus, Hon'ble the Apex Court 

has held that for invoking power for attachment under 

Section 146 Cr.P.C., something more than apprehension of breach of 

peace is required. Learned Magistrate while passing the impugned order 

has indicated that two cross reports were lodged by the parties against 

each other but the same were of 2013. It has not been mentioned in the 

order that why the Magistrate has considered it to be a case of 

emergency. The Challani report submitted by the police also indicated 

that with regard to the possession, there was dispute between the parties 

and there is likelihood of breach of peace. This fact alone was not 

sufficient for the Magistrate to have invoked the power under 

Section 146 Cr.P.C. in view of the law laid down by Hon'ble the Apex 

Court that the Magistrate has to clarify in his order as to how he came to 

the conclusion that it is a case of emergency.” 
 

 “From a perusal of the impugned order and the material 

on record, I do not find any material to show that an emergency existed 

so as to invoke the power under Section 146 Cr.P.C., to attach the 

property in question. When the report indicates that one of the parties is 

in possession either rightly or wrongly, the Magistrate cannot pass an 

order for attachment on the ground of emergency”. 
 

8. Thus in the light of the observation of our Apex Court, the 

learned Executive Magistrate, Hatsingimari could not have passed the 

order of attachment on 30-12-2015 in Misc. Case No.88/2015 u/s.145 of 
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Cr.PC. on the ground of emergency despite being aware that the present 

petitioner was in the possession of the suit property, whether rightly or 

wrongly. 
 

9. Thus summing up the discussion above, I hold that the 

order of learned Executive Magistrate in Misc. Case No.88/2015 dated     

30-12-2015 was illegal and same is set aside.  The revision is allowed. 

 

10.  Send back the L.C.R. along with the copy of the order to 

the ld. Executive Magistrate, Hatsingimai. 
 

  Given under my hand and seal of this Court on this 13th    

day of May, 2016. 

 

 

 

Dictated & Corrected by me 

                         Sessions Judge, Dhubri 

 

 

Sessions Judge, Dhubri 


