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In the court of  the Chief  Judicial Magistrate  ::::::::::::::::  

Dhubri

Present: Smt.T. Hussain

Chief Judicial Magistrate

Dhubri.

                     GR. No. 34 of 2010

      U/S 341/323 IPC

                State

vs

1) Saifuddin Sk

2) Atiqur Rahman

    …………. 

Accused  persons

Advocates appeared

For the prosecution: Mr. S. Mollah Addl. P.P

For the Defence : Mr. G. Ahmed

Evidence recorded on : 13.08.15, 12.11.15, 28.09.16, 21.03.17 & 

21.04.17

Argument heard on:  08.08.2017

Judgment delivered on: 17.08.2017

Judgment

1. The prosecution case in brief is that on 13.09.2010 the informant

Abdur Rashid Sk lodged an ejahar alleging in that evening at about

6.30 P.M, when his younger  brother Rahim Ali was purchasing some

goods in the pan shop of Ajijur Rahman located in Chourangi more,

Gauripur, the accused persons along with another dragged him to the

road ,surround him and thereafter beat him up causing serious injuries

to him and also snatched Rs.1,500/- from his pocket. Hearing the alarm

raised by Rahim, nearby people came forward whereupon the accused

persons left that place and before leaving they threatened him with

dire consequences. 
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2. On the basis of the ejahar,  Gauripur PS case No.  580/2010  was

registered, investigated into and finally  charge sheet was submitted

against  the accused persons  u/s 341/323/34 IPC.

3.  On  theirmaking  appearance  for  facing  the  trial,  copies  were

furnished to the accused persons and vide order dtd. 24.03.14 my Ld.

Predecessor explained the particulars of the accusations punishable u/s

341/323 IPC to the accused persons to which they pleaded not guilty

and claimed to be tried.

4.  During the course of the trial, the prosecution examined as many as

5(five) witnesses. Thereafter, the accused persons wereexamined u/s

313 of Cr.PC. and their defence statements were recorded. The defence

declined to adduce evidence.  The plea of  the defence was of  total

denial.

5. Points for determination  :

i)  Whether the accused persons on 13.09.2010 at about 6.30 P.M in

Chourangimore, Gauripur wrongfully restrained the informant’s brother

namely Rahim Aliand thereby committed the offence punishable u/s

341 IPC?

ii) Whether the accused  persons on the same date, time and place

voluntarily  caused  hurt  to  said   Rahim  Ali  and  thereby  committed

theoffence punishable u/s  323 IPC ?

6.   Decision and reasons thereof  :

        I have heard the arguments advanced by the Ld. counsel for the

parties  and  perused  the  materials  available  in  the  CR.  Let  us  now

scrutinize the evidence on record for arriving at just decision.

7.PW-1 Rahim Ali  is  the injured/victim in this  case.  Informant is  his

brother. He has said in his  evidence that the occurrence took place

one  evening  at  around  6/6.30  PM.  When  he  was  purchasing  some

goods  in  the  pan shop of  Azizur,  he was  dragged to  the  road  and

thereafter both the accused persons beat him up causing injuries on

his nose, face and on different parts of his body. Thereafter the local

people came and took him to nearby Noor Pharmacy to provide him
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first aid. Later his brother lodged the case .He was sent to Gauripur

Hospital and thereafter to Dhubri civil hospital for his treatment.

       In his cross examination Pw1 has said that he does not know if

wife of the accused Saifuddin lodged any case against him. It is also

there in his evidence Azizur came from his shop to his(Pw1) rescue.

         By cross examining Pw1, nothing could be brought out which

could  be  of  any  assistance  to  the  defence.Pw1  remains  consistent

throughout his evidence.

8.  Pw2 Azizur Rahman has said in his evidence that the informant and

the accused persons are known to him.  Though initially he has said

that he does not know about the occurrence, subsequently he said that

3 to  4  years  ago one  evening the  occurrence  took  place  about  30

cubits  away  from  his  shop.  There  was  altercation  between  the

informant and the accused. But he does not know anything specifically.

         As per the prosecution case the occurrence took place near the

shop of Pw2 involving the accused persons and the informant’s brother

i,e Pw1.It is seen that  Pw2 has named the informant instead of his

brother .

9.  Nur  Alom  has  said  that  though  the  informant  and  the  accused

persons are known to him,he does not know anything about this case.

10.Pw4 Abdur Rashid Sk is the informant .He has testified to the effect

that one evening in the year 2013 at around 6.30 p.m when he was in

his house ,on receiving a phone call from his younger brother Rahim Ali

,he  learnt  that  the  accused  persons  beat  his  said  brotherin

Chaurangimore  .Accordingly  he  went  there  and  found  his  brother

Rahim crying .He got to know from his brother that accused persons

beat his brother while the latter was purchasing pan from a nearby pan

shop  .The  accused  persons  namely  Chotu  ,Saifuddin  and  Atikur

Rahman were also present there. His brother Rahim sustained injury in

his forehead above his eyebrow. In respect of this occurrence he (Pw4 )
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lodged the ejahar.  Ext-1 is  the ejahar and Ext-1(1)  is  his signature.

Police sent his brother Rahim to the Hospital for treatment.

         Admittedly Pw4 was not present in the place of occurrence at the

relevant  time  .  By  cross  examining  Pw4  nothing  material  could  be

elicited to demolish the prosecution case.

11.  Pw5  Pabitra  Kalita,  the  Investigating  Officer  has  stated  in  his

evidence about investigation of the case.

12. Here in this case the prosecution could not examine the Medical

Officer  and thus  failed to  prove  the injury  report  of  the victim/Pw1

collected by the I.O during investigation. It  is to be noted here that

while cross examining Pw1/injured, the defence put suggestion to the

effect that the accused neither beat him nor caused any injury to him

which  is  denied  by  him.  And  thereby  the  defence  only  denied

involvement  of  the  accused  in  the  occurrence  but  has  not

denied/disputed  the  version  of  Pw1  that  he  sustained  injuries  over

different  parts  of  his  body  including  nose  and  face.Admittedly  the

injury  reports  are  available  in  the  case  record.  Onus  to  prove

documents is generally on the party which relies thereon .But section

294 Cr.P.C  provides as to in which circumstances no formal proof of

certain documents is required. Where any document is filed before any

court by the prosecution or the accused, the particulars of every such

document  shall  be  included  in  a  list  .It  further  provides  that

prosecution  or public Prosecutor or the accused or his counsel shall be

then called upon to admit or deny the genuineness of each of such

document.

13.   Where  genuineness  of  any  document  is  not  disputed  ,such

document may be read in evidence in any inquiry ,trial or proceeding

under this code ,without  proof of signature of the person to whom it

purports to be signed.

However ,court may exercise discretion to require such signature on

the document to be proved.

14.Therefore  ,when  accused   admits  genuineness   of  injury  report

before the court , the genuineness and authenticity stands proved and
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shall be treated as valid evidence u/s  294 Cr.P.C .It is settled position

of law that if the genuineness of any document filed by a party is not

disputed  by the opposite party  it can be read as substantive evidence

u/s 294(3) Cr.P.C.

15.  The evidence on record demonstrates that the defence has not

disputed the testimony of  Pw1 regarding the injury sustained by him.

As per the injury report tenderness and swelling were found over the

nose of the injured/Pw1 at the time of his examination on 13.09.10 at

7.45 p.m in connection with Gauripur PS GDE No.580/10. 

16.  It is already discussed above that though Pw1 has been subjected

to lengthy cross examination, he has remained consistent throughout

his evidence, nothing could be brought out to impeach his credibility.

Plea of defence is of false implication and suggestion was put to him to

the effect that the accused neither dragged him to the road nor beat

him or caused any injury to him and that false case is lodged against

the accused, which are denied by him. Similarly in their statements

recorded u/s 313 of Cr.P.C ,the accused persons have simply said that

they have been falsely implicated. Suggestions in cross examination

are no evidence .If the accused wants to establish a certain fact such

as false implication, ,he has to lead evidence on that point. Suggestion

denied by a witness remains only a suggestion and has no evidentiary

value at all. In absence of any evidence, mere suggestion does have

any evidentiary value. And hence it is found that the defence has failed

to  explain  the  ground/reason  on  the  part  of  the  informant  and the

victim for falsely implicating the accused.

17. According to Pw1, Azizur(i,e Pw2)came from his shop to his rescue.

Though Pw2 has not supported the said version of Pw1, the testimony

of  Pw1  implicating  the  accused Saifur  and  Atikur  cannot  be  simply

discarded as the defence has not been able to bring on record any

ground for false implication of the accused and also failed to impeach

credibility of Pw1. Therefore I do not find any reason for not believing

the testimony of Pw1.
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18.  Therefore  in  view  of  the  discussion  made  above  the  accused

persons the accused persons namely  Saifuddin Sk and Atiqur Rahman

are found guilty u/s 342/323 IPC. Accordingly they are convicted u/s

341/323 IPC .

19. Considering the facts and the circumstances of the case, nature of

the offences, long pendency of the case and that there being nothing

on record to show that the convict have any criminal antecedent, the

convict  instead of  being sentenced to any punishment are released

after due admonition u/s 3 of the probation of offenders Act ,1958 for

ends  of  justice.  However  the  convict  are  directed  to  pay  a  sum of

Rs.1000/-each (One thousand) to the victim as compensation u/s 5(1)

(a) of the Act, i/d the same be recovered as fine u/s 431 Cr.P.C

A copy of the judgment be furnished to the convict free of

cost.

The bail bonds shall remain in force for the next 6 months.

Given under my hand and seal of the court on this 17thday

of August 2017.

A copy of the judgment be sent to the District Magistrate

as required u/s 365 Cr.P.C

                                                                                Chief Judicial 

Magistrate,

  Dictated and corrected by me                                                Dhubri

.

Appendix:
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Witnesses examined by the prosecution

Pw1..... Md. Ali Hussain 

Pw2..... Pradip Kumar Marak

Pw3 .....Dipak Kumar Ray,Informant

Pw4 .....Manindra Kumar Bhattacharjee.

 

Documents exhibited by the prosecution

Ext1..... ….Seizure list

Ext-2………..Ejahar


