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DISTRICT : DHUBRI 

IN THE COURT OF THE DISTRICT JUDGE, DHUBRI 

 

PRESENT  :      Shri A. Chakravarty, M.A., LL.M.,A.J.S. 

    

                 Title Appeal No. 4 of 2016 

 

 

  (This Title Appeal has been filed challenging the judgment and 

decree dated 25-04-2016, passed by the learned Civil Judge, Dhubri, Shri Yusuf 

Azaz, in Title Suit No. 17 of 2007) 

 

Shri Dwiprahar Das   

                                         …Appellant 

 

                                          -Versus – 

 

Shri Ajit Kr. Baruah                                       …Respondent                           

             

Appeal filed on                   : 25-07-2016  

Arguments heard on         : 04-08-2017  

Judgment Delivered on        : 18-08-2017  

 

ADVOCATES WHO APPEARED IN THIS CASE ARE:- 

 

Shri R.K. Jain, advocate for the appellant. 

Shri Birendra Kumar Das, Advocate for the respondent  

 

J    U    D    G    M    E    N    T 

 

1. This appeal has been filed against the Judgment and decree dated 25-04-

2016, passed by the learned Civil Judge, Dhubri, Shri Yusuf Azaz, in Title Suit No.17 

of 2007, whereby the learned Civil Judge has dismissed the said title suit.   
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2. The facts and circumstances that have given rise to this appeal are: 

A. The appellant/plaintiff (hereinafter referred to as “the plaintiff”) filed the said 

Title Suit No.17 of 2007 in the Court of the learned Civil Judge Dhubri for specific 

performance of a contract for sale of a plot of land measuring about 4 katha 15 

lecha, situated at Gauripur town, more specifically described in the schedule of the 

plaint and hereinafter referred to as “the suit land”. The wife of the Plaintiff, 

namely Smt. Chitra Roy and one Hitendra Ch. Roy were tenants of the 

respondent/defendant Shri Ajit Kumsr Baruah (hereinafter referred to as “the 

defendant”) in respect of a portion of the suit land and on 27-02-2006, the 

defendant entered into a written agreement with the Plaintiff to sale a portion of 

the suit land and, on 15-05-2006, the Defendant entered into another written 

agreement with the Plaintiff to sale the remaining portion  of the suit land for a 

consideration of Rs. 4,20,000/- and  the Plaintiff paid an amount of Rs. 1,30,000/- 

towards advance and it was agreed that the remaining amount will be paid at the 

time of the registration of the sale deed. It is contended that the Plaintiff had been 

always ready and willing to perform his part of the Contract and has been 

requesting the Defendant to take necessary steps for registration of the sale deed. 

Since the Defendant failed to take necessary steps, the Plaintiff issued legal notice 

calling upon the Defendant to complete the sale in his favour and to perform his 

part of the Contract. The Defendant did not comply with his request. Since the 

Defendant failed to execute the sale deed, the Plaintiff filed the said Title Suit 

No.17 of 2007 in the Court of the learned Civil Judge Dhubri for Specific 

Performance praying for a direction to the Defendant to execute the sale deed in 

respect of the suit land in his favour. 

B.  The Defendant has contested the suit by filing a written statement. In his 

written statement, the Defendant has taken all the routine pleas and has denied 

the aforesaid plaint averments and has further denied the execution of Agreement 

of Sale dated 27-02-2006 and 15-05-2006 and receiving of amount of Rs. 

1,30,000/- towards the part sale consideration from the Plaintiff. The Defendant 

has admitted that he was the absolute owner of the suit land but, has denied 

having entered into any transaction in favour of the Plaintiff for the sale of the suit 

land. The Defendant further stated that he has since sold the suit land to, (1) Shri 

Utpal Kumar Saha (2) Shri Sunil Kumar Ghosh (3) Shri Papai Datta (4) Shri Pradip 
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Kumar Roy (5) Shri Gour Chandra Karmakar (6)  Shri Subrata Kumar Saha (7) Shri 

Sunil Kumar Ghosh, and has delivered the possession of the suit land them, with 

the knowledge of the plaintiff and his wife Smt. Chitra Barman, who was tenant of 

a portion of the suit land under him, before execution of the alleged agreement for 

sale.  Therefore, the Defendant has submitted that the suit is bad for non-joinder 

of necessary parties as the said purchasers are necessary parties to the suit. The 

Defendant has further stated that he did not reply to the Pleaders notice issued by 

the Plaintiff as he did not enter into any agreement for sale with the Plaintiff. But, 

the Defendant has admitted that the signatures appearing in the agreement for 

sale are his signatures but, has stated that he had signed in blank papers for 

preparing rent agreement by the Plaintiff and the Plaintiff has manufactured the 

agreement for sale in the said blank papers. Therefore, the Defendant has pleaded 

before the learned trial court to dismiss the suit with compensatory costs of Rs. 

25,000/-.  

C. In view of the pleadings, the following issues   were framed by the learned 

Trial Court:- 

1. Whether the suit is maintainable? 

2. Whether there is cause of action? 

3. Whether the suit is bad for non-joinder of necessary parties? 

4. Whether the defendant on 15-05-2006 executed a sale agreement in 

favour of the plaintiff to sold the suit property at Rs.4,20,000/- and after 

execution of the agreement whether the defendant received 

Rs.1,30,000/- as advance and thereafter, whether defendant refused to 

sell the same? 

5. Whether the plaintiff is entitled to get decree as prayed for? 

6. To what relief, the parties are entitled? 

Additional Issue: 

 Whether the plaintiff was/is ready and willing to perform his part of the 

contract? 

 

D.    After appreciating the evidence on record and hearing the arguments 

advanced by the learned counsel for both the sides, the learned trial Court decided 
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the issue Nos. 1 and 2 in the affirmative and the issue Nos. 3 4, 5, 6 and the 

additional issue in the negative and dismissed the suit. 

3. Aggrieved, the Plaintiff preferred this appeal on the following amongst other 

grounds:- 

I. That the Court below erred both in law and on fact. 

II. That the court below misconceived the fact and law in passing 

the impugned judgment and decree.   

III. That the Court below twisted the fact and circumstances in 

wrong angle.  

IV. That the Court below should have passed the judgment and 

decree in favour of the appellant. 

V. That the respondent himself admitted his signatures on the 

agreement dated 15-05-2006, which was signed on the stamp 

paper and money receipt dated 15-05-2006 revenue affixed 

thereon. But during cross-examination of PW No.1, the 

defendant denied the signatures on Ext-1 and 2 rather admitted 

the same during cross examination of DW No.1 (defendant). The 

defendant, being retired lecturer, manufactured the fraudulent 

agreements with other parties, which were exhibited under 

objections and also allegedly executed sale deeds in favour of 

others, which were also exhibited. The valuation of the alleged 

sale deeds is mentioned on vague averments. There was no any 

whisper in the sale deeds executed by the defendant in faovur of 

other parties regarding execution of unregistered agreement 

prior to execution of the sale deeds. Moreover, to defraud the 

plaintiff, the respondent manufactured the agreements in back 

dates. The alleged sale deeds were allegedly executed after 

execution of Ext-1 and 2. The court below should have discarded 

the fraudulent sale deeds and fraudulent agreements. 

Vi.     That the respondent in his written statement clearly stated that in 

the first week of January 2006, he put signatures on stamp 

papers etc. and specifically denied to arrive any sale agreement 

on 15-05-2006. During the cross-examination of PW No.1, the 



Title Appeal No. 4 of 2016 

 
 

5 
 

defendant denied the signatures on the sale agreement and 

money receipt rather in cross examination of DW No.1, he 

admitted the signatures and also admitted that there existed no 

any sale agreement arrived in the stamp paper. 

VI. That the Court below should have provided equitable relieve to 

the parties. But the court below dismissed the suit of the plaintiff 

on mechanical grounds. 

VII. That the Court below did not discuss the issue properly and also 

did not discuss the evidences in proper manner. 

4.The question that requires to be answered in this appeal is whether the 

impugned judgment and decree dated 25-04-2016 are sustainable in the law and 

facts of the case? 

5. I have heard the arguments advanced by the learned counsel for both the 

sides. The learned counsel for the Plaintiff vehemently argued that the learned 

Court below did not appreciate the evidence adduced by the Plaintiff in its proper 

perspective and wrongly dismissed the suit. The learned counsel for the Plaintiff 

has argued that as the Defendant has admitted his signatures in the Agreement of 

Sale dated 27-02-2006 and 15-05-2006, the learned trial court should have decreed 

the suit.  Therefore, the learned counsel for the Plaintiff has submitted that the 

impugned judgment and decree may be set aside and quashed and the suit may be 

decreed. 

6.  Per contra, the learned counsel for the Defendant has argued that relying on 

the evidence on record, the learned trial Court has rightly passed the impugned 

judgment and decree. Therefore, the learned counsel for the Defendant has 

submitted that the appeal lacks merit and the same may be dismissed with costs.     

7. I have considered the rival submissions made by learned counsels for the 

parties and perused the case records.  

8.   The factual matrix of the case has been set out in detail by the learned trial 

court in the impugned judgment. It is, therefore perhaps not necessary to 

recapitulate the same all over again except to the extent it is necessary to do so for 

the disposal of the appeal. To understand the rival contentions, let us discuss the 

facts necessary for the disposal of the appeal. 
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9.  The Defendant is a retired Professor and he has admitted in the written 

statement and in the cross-examination that the signatures appearing in the ext-1 

agreement for sale are his signatures but, he has stated that he had signed in 

blank papers for preparing rent agreement by the Plaintiff and the plaintiff has 

manufactured the ext-1 agreement for sale in the said blank papers. The 

contention of the Defendant is simply unbelievable. Because, no retired Professor 

will sign in blank papers as he knows that the same may be converted to valuable 

securities. Further, the contention of the Defendant that he had signed in blank 

papers in good faith for preparing rent agreement by the Plaintiff is simply 

unbelievable and not tenable in the eye of law.  The same is an admission by 

Defendant that he had signed in the ext-1 agreement for sale.  

10.  In the case of Gautam Sarup Vs. Leela Jetly and Others,  reported in 

(2008) 7 SCC 85 , the Hon’ble Supreme court has held as under: 

          “What, therefore, emerges from the discussions made hereinbefore is that a 

categorical Admission cannot be resiled from but, in a given case, it may be 

explained or clarified. Offering explanation in regard to an Admission or explaining 

away the same, however, would depend upon the nature and character thereof. It 

may be that a Defendant is entitled to take an alternative plea. Such alternative 

pleas, however, cannot be mutually destructive of each other.” 

11.  Therefore, in the instant case, though the Plaintiff did not examine himself as 

a witness, in view of the admission made by the Defendant, non-examination of the 

Plaintiff has no bearing as far as the authenticity of the ext-1 agreement for sale is 

concerned.  

12.     As a general rule, documents are required to be proved by leading primary 

evidence. Section 64 of the Evidence Act provides that documents must be proved 

by the primary evidence except in cases mentioned in Section 65 of the Evidence 

Act. In the instant case, the Plaintiff has proved the ext-1 agreement for sale by 

producing the original document. Therefore, in the instant case, the burden was on 

the Defendant to prove that he did not execute the ext-1 agreement for sale as the 

Plaintiff has proved the same by producing the original document. The learned 

Court below has wrongly held that as the Defendant has deposed that he had 

signed in blank papers and the plaintiff manufactured the ext-1 agreement for sale 

about:blank302316
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on the said blank papers, the plaintiff should have proved that the Defendant had 

signed in the ext-1 agreement for sale.   

13.  Section 102 of the Evidence Act states that:- 

“102. On whom burden of proof lies.- The burden of proof in a suit or 

proceeding lies on that person who would fail if no evidence at all were given on 

either side. 

(a) … 

(b) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by 

fraud, which A denies. 

If no evidence were given on either side, A would succeed, as the bond is 

not disputed and the fraud is not proved. 

Therefore, the burden of proof is on B.”   

14.    Therefore, in the instant case, the learned trial Court has wrongly placed the 

burden of proving the ext-1 agreement for sale on the Plaintiff. As such, the 

impugned judgment and decree is liable to be set aside and quashed. 

15.  Further, discussing the issue whether the suit is bad for non-joinder of 

necessary parties, the learned trial Court has held that the suit is bad for non-

joinder of necessary parties as the purchasers of the suit land were not impleaded 

as parties, though they were necessary parties.  The learned trial Court has stated 

in paragraph No. 16 of the impugned judgment as follows: 

“It would be pertinent to mention herein that the plaintiff had during the 

pendency of the suit prayed for amendment of the plaint and addition of parties, 

which was rejected by this Court as the same was filed at a very belated stage and 

no sufficient cause was shown for the delay and on various other grounds.” 

16.    In the case of Kasturi vs. Iyyamperumal and Others, reported in AIR 

2005 SC 2813 : (2005) 6 SCC 733  6, the Hon’ble Supreme court has held as 

under: 

about:blank274146
about:blank274146
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        “In our view, a bare reading of this provision namely, second part of Order 

1 Rule 10 sub-rule (2) of the CPC would clearly show that the necessary parties in a 

suit for Specific Performance of a Contract for sale are the parties to the Contract 

or if they are dead their legal representatives as also a person who had purchased 

the Contracted property from the vendor. In equity as well as in law, the Contract 

constitutes rights and also regulates the liabilities of the parties. A purchaser is a 

necessary party as he would be affected if he had purchased with or without notice 

of the Contract, but a person who claims adversely to the claim of a vendor is, 

however, not a necessary party. From the above, it is now clear that two tests are 

to be satisfied for determining the question who is a necessary party. Tests are - 

(1) there must be a right to some relief against such party in respect of the 

controversies involved in the proceedings (2) no effective decree can be passed in 

the absence of such party.”      

17.  In view of the above, the learned trial Court has rightly held that the 

purchasers of the suit land are necessary parties but, rejection of the prayer of the 

plaintiff to allow him to amend the plaint to implead the purchasers of the suit land 

as defendants is erroneous. The same should have been allowed as belated filing of 

an amendment petition alone, is not a valid ground to decline the prayer of the 

plaintiff to implead the purchasers of the suit land as parties to the suit. The same 

should have been allowed to avoid multiplicity of proceedings.  

18.   Again, the findings of the learned trial Court that the Plaintiff was not 

always ready and willing to perform his part of the contract is also erroneous. If the 

Plaintiff was not always ready and willing to perform his part of the contract, he 

would not have filed the said title suit.  It is also not the case of the defendant that 

as the plaintiff was not ready and willing to perform his part of the contract or has 

refused to perform his part of the contract. The plea of the defendant is that he did 

not execute the ext-1 agreement for sale. Therefore, it must be held that the 

plaintiff was always ready and willing to perform his part of contract. Therefore, the 

additional issue should have been decided in favour of the plaintiff.   

19.   It is well settled that remedy for Specific Performance is an equitable remedy. 

The Court while granting decree of Specific Performance exercises its discretionary 

jurisdiction. Section 20 of the Specific Relief Act Specifically provides that Court's 
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discretion to grant decree of Specific Performance is discretionary but not arbitrary. 

Discretion must be exercised in accordance with sound and reasonable judicial 

principles. 

 

O R D E R 

 

20.     In the result, the impugned Judgment and decree dated 25-04-2016, 

passed by the learned Civil Judge, Dhubri in Title Suit No. 17 of 2007 is hereby set 

aside.  

21.     However, in the facts and circumstances of the case discussed above, I 

deem it proper to remand the case for re-trial as per the provisions of Order 41, 

Rule 23-A CPC. Accordingly, the case is remanded to the learned trial Court for re-

trial. The learned trial Court is directed to allow the Plaintiff to amend the plaint to 

implead the purchasers of the suit land as defendants to avoid multiplicity of 

proceedings. The learned trial Court is also directed to allow the parties to adduce 

further evidence and to write a fresh judgment, without being influenced by the 

observations expressed in this judgment.  

22. Return the LCR along with a copy of this judgment to the learned Court below 

immediately. 

23.  Signed, sealed and delivered in the open Court on this the 18th day of August, 

2017, at Dhubri. 

 

 

                                                  

(A.Chakravarty)                                     

                                                           District Judge, Dhubri 

  Dictated & corrected by me. 

 

 

(A. Chakravarty)  

     District Judge, Dhubri 

 


