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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

PRESENT : Shri A. Chakravarty, M.A., LL.M., AJS  

Criminal Appeal No. 09 of 2016 

 

This Criminal Appeal has been filed challenging the Judgment and 

Order dated 08.08.2016, passed by the learned Chief Judicial Magistrate, Dhubri, 

Smt. T. Husain, in C.R. Case No. 2074/2011, under section 138 of the Negotiable 

Instruments Act, 1881. 

Shri Gunadhar Roy        … Appellant. 

-Versus - 

1. Shri Bappi Ghosh 

2. The State of Assam            …Respondents 

Appeal filed on   : 02-09-2016  

Arguments heard on   : 06-02-2017 

Judgment delivered on  : 15-02-2017  

 

Advocates who appeared in this case are:- 

Shri Moktadir Mondal, advocate for the appellant 

Shri Islam Uddin Ahmed, advocate for the respondent 

J U D G M E N T 

1. This appeal arises out of the judgment and order dated 08.08.2016, passed by 

the learned Chief Judicial Magistrate, Dhubri Smt. T. Husain, whereby the 

appellant/accused (hereinafter referred to as “the appellant”) was convicted for 

commission of an offence punishable under section 138 of the Negotiable 

Instruments Act, 1881 (hereinafter referred to as “the NI Act”) and sentenced 

him to undergo simple imprisonment for six months and pay compensation of Rs. 
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1,90,000/- (Rupees one lakh ninety thousand) only, in complaint case No. 

2074/2011, filed by the respondent/complainant (hereinafter referred to as “the 

respondent”).  

2. The factual matrix of the case in which the appellant came to be prosecuted 

and convicted has been set out in detail by the learned trial court in the 

impugned judgment. It is, therefore not necessary to recapitulate the same all 

over again except to the extent it is necessary to do so for the disposal of the 

appeal. 

3. The brief facts which led to the filing of this appeal is that the appellant 

borrowed an amount of Rs. 1,40,000/- (Rupees one lakh forty thousand) only, 

from the respondent on 18.02.2011 with the promise of repaying the same 

within a period of two months and accordingly, on 19.04.2011, he issued the 

cheque bearing No. 476823 (exhibited as exhibit – 1), drawn on the State bank 

of India, Dhubri Branch, to the respondent, for discharge of the said loan. When 

the respondent presented the cheque in his bank for encashment, the same was 

dishonoured due to insufficient fund in the account of the appellant. The 

respondent then issued statutory notice to the appellant demanding payment of 

the cheque amount, but in vain. Therefore, the respondent filed the aforesaid 

complaint under section 138 of the NI Act before the concerned Judicial 

Magistrate.  

4. The learned trial Magistrate framed the following points for determination:- 

1. Whether the accused had issued the cheque bearing No.476823 dated 

19-04-2011 for Rs.1,40,000/- drawn at SBI Dhubri Branch, in favour of 

the complainant in discharge of legally enforceable debt and the same 

was dishonoured on presentation for crediting the amount in his A/C 

No.309392122462 maintained with the SBI, Dhubri Branch due to 

insufficient fund? 

2. Whether the accused has failed to make payment of the cheque amount 

to the complainant in spite of demand notice issued to him intimating him 

about dishonor of the cheque and demanding the money mentioned in 

the cheque and thereby committed an offence u/s 138 N.I. Act? 
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5. During the course of hearing the respondent examined two witnesses 

including him. The appellant did not examine any witness. 

6. After examining the evidence on record and hearing the arguments advanced 

by the learned counsel for both the sides, the learned trial Magistrate decided 

both the points in the affirmative and passed the impugned judgment and order 

dated 08.08.2016. Aggrieved, the appellant preferred this appeal on the following 

amongst other grounds: - 

1. That the learned lower Court has erred in laws and facts in convicting the 

appellant. 

2. That the impugned judgment and order is perverse, arbitrary, illegal, 

unjust, improper and passed in excess of the jurisdiction conferred by 

law. 

3. That the learned lower Court misinterpreted the evidence on record and 

has arrived at a wrong decision. 

4. That the appellant neither have any intimacy with the respondent, nor 

borrowed any money as loan from him and he never issued the alleged 

cheque to him, but the learned Court below failed to appreciate the same 

and erroneously passed the impugned judgment and order. 

7. Now the question that requires to be decided in this appeal is whether the 

impugned judgment and order is sustainable in law and facts of the case? 

DECISION AND REASONS THEREOF 

8. I have carefully examined the impugned judgment and order dated 

08.08.2016, memorandum of appeal, evidence and the documents on record and 

after hearing the argument advanced by the learned counsel for the respondent, 

give my decision as follows:- 

9. The learned counsel for the respondent argued that applying judicial mind and 

relying on the evidence on record, the learned trial Court rightly passed the 

impugned judgment and order. Therefore, he has submitted that the appeal may 

be dismissed and impugned judgment and order may be upheld. 
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10. To ascertain whether there was any legally enforceable debt, in discharge of 

which the appellant issued the aforesaid cheque to the respondent, let us discuss 

the evidence. 

11. PW-1 Shri Bappi Ghosh, the respondent has submitted his examination-in-

chief on affidavit. In his examination-in-chief, he has repeated the version stated 

in the complaint petition. Therefore, for the sake of brevity, I refrain from 

reproducing the same. In the cross-examination, he has stated that he is a 

private tutor and his monthly income is Rs.4,000/- to Rs. 5,000/-. He is 

acquainted with the accused since 2009. Pranab Sarma (PW-2) is his friend. He 

does not know if Pranab Sarma has any relation with the accused. His father 

maintains their family and he saves his earnings. He does not keep so much 

money in the house. He entered into a written agreement with the accused and 

submitted the same before this Court. He has denied the suggestion that he did 

not enter into any written agreement with the accused and the accused did not 

issue him any cheque on 19-04-2011. One Ranjit wrote the amount in the Ext-1. 

He has denied the suggestion that the accused did not receive any notice from 

him and in collusion with Pranab Sarma, he has filed this false case against the 

accused. He has also denied the suggestion that Pranab Sarma somehow 

procured a signed cheque from the accused and the accused never borrowed any 

money from him. 

12. PW-2 Pranab Sarma has fully corroborated him. In the cross-examination, 

the PW-2 has stated that he is a private tutor. The accused was known to the 

complainant. He does not know if the complainant used to lend money. He was 

present when the accused issued the cheque. He does not know who wrote the 

cheque. He has denied the suggestion that in conspiracy with the complainant, 

he procured the signed cheque from the accused and has filed this case for 

blackmailing the accused. He does not know if the accused did not search for the 

lost cheque as the accused had no money in his account. He has denied the 

suggestion that he has deposed falsely. 

13. It is crystal clear from the above testimonies of the complainant and his 

witness that the appellant issued the Ext.- 1 cheque to the respondent. Because, 

admittedly the appellant signed the Ext.- 1 cheque and as did not adduce any 

evidence to rebut the case of the respondent, based on his mere suggestion that 
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he did not issue the Ext.- 1 cheque and the respondent somehow procured his 

signed cheque and has filed this false case for blackmailing him, is not tenable in 

the eye of the law. The evidence on record does not support the suggestion and 

the appellant did not adduce any positive evidence to prove the suggestion.  

14. Further, There is no requirement under the law that the respondent must 

specifically allege in the complaint that there was a subsisting liability. The 

burden of proving that there was no existing debtor liability was with the 

appellant. Merely on the basis of his averments, it cannot be held that he had no 

existing debtor liability (relying on the ratio of MMTC Ltd. versus Medchi 

Chemicals and Pharma, reported in (2002) 1 SCC 234).  

15. Therefore, it is held that the appellant had issued the cheque bearing No. 

476823 (exhibited as exhibit – 1) to the respondent, in discharge of a lawful 

debt, which, when presented for encashment, was dishonoured due to 

‘insufficient fund’ in the account of the appellant. The appellant had received the 

notice issued by the respondent informing him about the dishonour of the 

cheque and asking him to pay the cheque amount within the statutory period, 

but in vain. Thereafter, the respondent filed the instant complaint before the 

concerned Magistrate following the procedure laid down in the NI Act. The 

appellant did not adduce any rebuttal evidence rebutting the case of the 

complainant. 

16. Therefore, after considering the matter in its entirety and having regard to 

the law and facts stated above, this court is of the view that the learned trial 

court has not committed any error or illegality in passing the impugned judgment 

and order dated 08.08.2016. 

17. Now let us discuss whether the order for payment of compensation is 

exorbitant and unreasonable? 

18. In Dilip S Dahanukar vs. Kotak Mahindra Co. Ltd. & Anr., reported in 

(2007) 6 SCC 528, the Hon’ble Supreme Court has held that no unreasonable 

amount of compensation can be directed to be paid. In the case in hand, the 

learned trial Magistrate has directed the appellant to pay compensation of Rs. 

1,90,000/-, which is reasonable as the appellant had borrowed an amount of Rs. 
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1,40,000/= (Rupees one lakh forty thousand) only, from the respondent on 

18.02.2011, that is about five years six months prior to delivery of the impugned 

judgment and order dated 08-08-2016. Therefore, the same is reasonable as 

interest on Rs. 1,40,000/= (Rupees one lakh forty thousand) only, in savings 

bank account will fetch that much amount in five years six months’ time.  

19. Therefore, I do not find any justifiable ground to interfere with the impugned 

judgment and order passed by the learned trial Court.  

O R D E R 

20. In the result, the appeal is dismissed on contest. 

21. The impugned judgment and order dated 08.08.2016, passed by the learned 

Chief Judicial Magistrate, Dhubri, Smt. T. Husain, in C.R. Case No. 2074/2011, 

under section 138 of the Negotiable Instruments Act, 1881 is hereby affirmed. 

Further, as the learned trial Court has not stated how the compensation amount 

shall be realized, it is ordered that the appellant shall deposit the compensation 

amount in the learned trial Court in due course of time and in the event of his 

failure to do so, the same shall be realized as fine as per the provisions of the 

Code of Criminal Procedure, 1973. 

22. Return the LCR along with a copy of this judgment to the learned trial Court 

immediately. 

23. Signed, sealed and delivered in the open Court on this the 15th day of 

February, 2017, at Dhubri.  

 

(Shri A. Chakravarty ) 
Sessions Judge, Dhubri 

Dictated & corrected by me. 

 

     ( A. Chakravarty ) 
Sessions Judge, Dhubri 


