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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

 

PRESENT  :      Shri A. Chakravarty, M.A., LL.M.,A.J.S. 

    

 

Criminal Appeal No. 1 of 2017 

 

(This appeal has been filed challenging the judgment and order dated   30-12-

2016, passed by the learned Addl. Chief Judicial Magistrate, Dhubri, Shri N. J. 

Hoque, in G.R. Case No. 437 of 2009, under Sections 420/34 IPC) 

 

1. Dharma Baishya and 

2. Hossain Ali                                                     …Appellants 

                                 

                     -Versus – 

State of Assam                                                   …Respondent                           

             

 Appeal filed on               : 18-01-2017  

 Arguments heard on  : 13-07-2017  

 Judgment Delivered on      : 27-07-2017  

 

ADVOCATES WHO APPEARED IN THIS CASE ARE:- 

 

Shri Yusuf Ali Bepari and Shri R.K. Jain, Advocates for the appellants 

Shri Maniruz Zaman, P.P. for the respondent  

  

J    U    D    G    M    E    N    T 

 

1. This appeal has been filed challenging the judgment and order dated 30-

12-2016, passed by the learned Addl. Chief Judicial Magistrate, Dhubri, Shri N. J. 

Hoque, in G.R. Case No. 437 of 2009, under Sections 420/34 IPC, whereby the 

appellants were convicted for commission of an offence under Section 420, r/w 

Section 34 of the Indian Penal Code, 1860 (“the IPC”, for short) and sentenced 

to undergo rigorous imprisonment for three years and to pay fine of Rs.10,000/- 

each, in default to undergo simple imprisonment for one month each. 
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2. The factual matrix of the case in which the appellants Dharma Baishya and 

Hossain Ali (hereinafter referred to as “the accused”) came to be prosecuted and 

convicted is that on 20-07-2008, the accused went to the house of the nephews 

of the informant, namely Rofiqul Islam and Jahirul Islam and promising to install 

TATA Indicom towers in their lands, collected an amount of Rs.2,70,000/- from 

them and went away. But, the accused did not install the tower and the 

informant came to know that the accused had misappropriated the said money. 

On 12-08-2009 at around 08:00 p.m., the accused went to the house of the 

informant to collect more money. The informant then handed over the accused 

to the Fakirganj police and filed the FIR of the instant case with the Fakirgonj 

Police Station on 23-02-2016. 

3.   Based on the FIR, the Officer In-charge of the Fakirgonj Police Station 

registered the case No. 152/2009 for an offence under Sections 420/34 IPC 

against the accused Dharma Baishya and Hossain Ali and investigated the case. 

After completion of investigation, the police filed charge sheet for an offence 

under Sections 420/34 IPC against the accused persons  in the Court of the 

learned Chief Judicial Magistrate, Dhubri. The learned Chief Judicial Magistrate, 

Dhubri transferred the case to the court of the learned Addl. Chief Judicial 

Magistrate, Dhubri, Shri N. J. Hoque, for disposal and the learned Addl. Chief 

Judicial Magistrate tried the accused.  

4.   During trial, the learned Addl. Chief Judicial Magistrate framed a charge 

under Sections 420/34 IPC against the accused Dharma Baishya and Hossain Ali 

which reads as follows:-  
 

       “That you along with one another in furtherance of common intention 

cheated the informant and thereby induced him to deliver Rs.2,70,000/- on the 

pretext of delivering Tata Indico Tractor and thereby committed an offence 

punishable under Section 420/34 IPC”. 
 

        The charge does not make any sense as the case relates to cheating by 

making falce promise of installing TATA Indicom tower in the lands of the above 

named Rofiqul Islam and Jahirul Islam and not cheating the informant  making 

false promise of providing him with Tata Indicon Tractors.  

        When the contents of the charge were read over and explained to the 

accused persons, they pleaded not guilty and claimed to be tried. 
 

5. The prosecution, in order to prove its case, examined seven witnesses. The 

accused did not examine any witness.   
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6. In their examinations under Section 313 Cr.P.C., the accused have denied 

the prosecution case and have stated that the allegations levelled against them 

are false and baseless. 

7.  The learned trial Court formulated the following point for determination:- 

        Whether on 20-07-2008, both the accused-persons in furtherance of their 

common intention induced Rafiqul Islam & Jahirul Islam byway of tendering 

promise for installation of TATA Indicom tower in their land and with that 

promise they received a sum of Rs.2,70,000/- and subsequently, on 12-08-2009 

when they went to receive remaining amount, they were handed over to police 

by the informant and thereby committed an offence punishable under Section 

420/34 IPC ? 

8. After examining the evidence on record and hearing the arguments 

advanced by the learned counsels for both the sides, the learned trial Court 

decided the point in the affirmative and passed the impugned judgment and 

order dated 30-12-2016 convicting the accused as stated above. Aggrieved, the 

accused preferred this appeal on the following amongst other grounds: - 
 

I. That the learned Court below has erred in law and in fact in passing the 

impugned judgment and order dated 30-12-2016 and hence, the impugned 

judgment and order is liable to be set aside and quashed. 
 

II. That the learned Court below did not properly appreciate the evidence on 

record and arrived at an erroneous decission and hence, the impugned judgment 

and order dated 30-12-2016 is liable to be set aside and quashed. 
 

III. That the learned Court below misinterpreted and misunderstood the evidence 

on record and has illegally convicted the accused persons and hence, the 

impugned judgment and order dated 30-12-2016 is liable to be set aside and 

quashed. 
 

IV. That the informant and other prosecution witnesses have deposed that they 

did not know the accused before the alleged incident and hence, it is 

unbelievable that an amount of Rs.2,70,000/- was paid to two unknown persons 

as soon as they asked them to pay the same and hence, the impugned judgment 

and order dated 30-12-2016 is liable to be set aside and quashed. 
 

9. Now the question that requires to be answered in this appeal is whether 

the impugned judgment and order dated 30-12-2016 is sustainable in the law 

and facts of the case? 
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10. I have carefully examined the impugned judgment and order dated 30-12-

2016, the memorandum of appeal, the evidence and the documents on record 

and after hearing the arguments advanced by the learned counsels for both the 

sides, give my decision as follows:- 
 

11.  During    hearing,   the   learned    counsel for    the   accused vehemently 

argued that the learned Court below erred in law and facts in passing the 

impugned judgment and order dated 30-12-2016 in as much as, the prosecution 

has failed to prove by adducing any credible and cogent evidence that the 

aforesaid Rofiqul Islam and Jahirul Islam had paid an amount of Rs.2,70,000/- to 

the accused. Therefore, the learned defence counsel has submitted that the 

impugned judgment and order dated 30-12-2016 is liable to be set aside and 

quashed.   
 

12.  On the other hand, the learned Public Prosecutor has argued that applying 

judicial mind and relying on the evidence on record, the learned trial Court has 

rightly passed the impugned judgment and order dated 30-12-2016.  Therefore, 

the learned Public Prosecutor has submitted that the appeal may be dismissed 

and the impugned judgment and order may be upheld. 
 

13.   To understand the rival contentions, let us discuss the evidence on the 

record. 
 

14.   PW-1 Shahidur Rohman, the informant has deposed that in the year 

2009, promising to install tower of Tata Indicom in the house of his nephews 

Rafiqul Islam and Jahirul Islam, the accused collected Rs.2,70,000/- from them. 

Thereafter, both the accused went to his house to collect remaining amount of 

Rs.1,30,000/- from his nephews. But, in the meantime, they came to know that 

the accused had collected the money making false promise. Therefore, he called 

the police and handed over the accused to the police and filed the ext-1 FIR of 

the case against the accused.  
 

15. In the cross-examination, he has stated that he did not know the accused 

before the alleged incident. His nephews were dealing in vegetables and timbers. 

The transaction between the accused and his nephews were reduced into 

writing. No agreement was entered into between the accused and his nephews 

regarding installation of mobile tower. They did not collect any money receipt 

from the accused after making payment of the aforesaid amount. He has denied 

the suggestions that he has filed a false case against the accused.   
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16.  PW-2 Jahirul Islam has deposed that he knows the accused. On 20-07-

2008, at around 10:00 a.m., claiming themselves to be the Engineer and Clerk of 

the TATA Indicom Mobile Tower Company, the accused came to their house and 

entered into an agreement with them to set up two towers of the said company 

in his land and asked him to pay Rs.4,00,000/- for the same. On the same day, 

he paid Rs.2,70,000/- to the accused in presence of Chand Miah, Fazlur Hoque, 

Rafiqul Islam and Safial Joddar. On 12-08-2009, the accused went to the house 

of his uncle Sahidur Rahman Joddar and asked him to pay them the remaining 

amount of Rs.1,30,000/-. But, they came to know that the accused were not 

employees of the TATA Indicom Company. Therefore, they handed over the 

accused to the Police. 

17.  In the cross-examination, he has stated that he did not know the accused 

persons before the said incident. On the day of the incident only he came to 

know the accused persons. He does not know the addresses of the accused 

persons. No document was executed at the time of making payment. The 

informant was not present at the time of making the payment of Rs.2,70,000/-. 

The accused went to the house of his uncle at around 08:00 p.m. Before the 

occurrence, the accused were not known to his uncle. They handed over the 

accused to the Fakirganj police after the accused went to the house of his uncle. 

He has denied the suggestion that he has deposed falsely. 

18. PW-3 Rafiqul Islam has deposed that he knows the accused persons. On 

20-07-2008, at around 10:00/11:00 a.m., the accused went to the house of 

Jahirul and entered into an agreement with them to set up two  TATA Indicom 

Towers in the land belonging to Jahirul and him and asked them to pay 

Rs.4,00,000/- for the same. On the same day, he and Jahirul paid Rs.2,70,000/- 

to the accused persons in presence of Chand Miah, Fazlur Hoque and Nasir 

Uddin. On 12-08-2009, the accused went to the house of his uncle Sahidur 

Rahman Joddar to collect the remaining amount of Rs.1,30,000/-. But, after 

making inquiry, they came to know that the accused were not employees of the 

TATA Indicom Company. Therefore, they handed over the accused to the police.  

19. In the cross-examination, he has denied the suggestion that he did not tell 

the police that on 20-07-2018, at around 10:00/11:00 a.m., the accused did not 

go the house of Jahirul and entered into an agreement to set up two TATA 

Indicom towers in the land belonging to him and Jahirul and asked them to pay 

Rs.4,00,000/-  for the same and he and Jahirul paid Rs.2,70,000/- to them in 
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presence of Chand Miah, Fazlur Hoque and Nasir Uddin. But, in the same breath, 

he has stated that no document was executed at the time of making payment 

and no receipt was collected from the accused persons. The transaction was 

carried out in the house of Jahirul.  

20.     PW- 4 Fazlul Hoque has deposed that the accused went to the house of 

Jahirul and received Rs.2,70,000/- from Jahirul and Rafiqul. In the year 2009, the 

accused went to the house of Sahidur Rahman Joddar to collect the second 

installment of Rs.1,30,000/-. On that day, after inquiry, they came to know that 

the accused were not Engineer and clerk of the TATA Indicom Company and 

Shahidur handed over the accused to the police. 

21.   In the cross-examination, he has stated that he cannot say how much 

amount was paid by Rafiqul and Jahirul to the accused persons. No document 

was executed at the time of making payment. No money receipt was obtained 

from the accused persons. Other persons were not present at the time of the 

incident. He has denied the suggestion that he has deposed falsely.  

22.      PW-5 Sofiul Alom Joddar has deposed that he knows the accused 

persons. In the year 2008, while he had been to the house of Jahirul, he saw the 

accused person there. The accused received an amount of Rs.2,70,000/- from 

Jahirul Islam for installing towers in the land of Jahirul Islam. He does not know 

what happened thereafter.  

23.    In the cross-examination, he has stated that Safiqul and Jahirul are his 

nephews. He does not remember the date when the money was paid to the 

accused. No agreement was executed between accused and Jahirul. 

24.     PW-6 Samsul Nur Jamal has deposed that he does not know the 

accused persons. He had heard that accused had collected some money from 

the informant assuring that they will arrange mobile tower for the informant. 

He has heard that the accused had also collected money from other persons 

making promise of installing Mobile tower.  Later on, he came to know that the 

accused had collected money by making false promise.  

25.    In cross-examination, he has stated that he cannot say how much 

money was paid to the accused persons. He cannot say how many accused are 

involved in the case. Investigating Officer did not record his statement. He has 

denied the suggestion that he has deposed falsely. 

26.     PW-7 S.I. Balabhadra Patgiri, the Investigating Officer of the case a 

formal witness. He has stated in the cross examination that he did not seize 
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any money receipt or any agreement. He has denied the suggestion that he 

has submitted a false charge sheet.  

27.      It may be stated here that in the deposition form, the occupation of 

the PW-2 and PW-3 have been recorded as cultivation.  

28.      It can be seen from the above testimonies of the prosecution 

witnesses that one fine day, the accused went to the house of PW-2 and told 

the PW-2 and PW-3 that they are employees of the TATA Indicom Company 

and entered into an agreement with the PW-2 and PW-3 to install Mobile 

towers in their land and asked them to pay Rs.4,00,000/- for the same. The 

PW-2 and PW-3 paid Rs.2,70,000/- towards first installment and the accused 

took the money and went away. Thereafter, the accused went to the house of 

the informant (PW-1) to collect the balance amount of Rs.1,30,000/- for 

installation of the mobile towers. The informant, PW-2 and PW-3 then 

discovered that the accused were not employees of the TATA Indicom 

Company and therefore, handed over them to the police.  

29.      Though, the case of the prosecution is that the PW-2 Jahirul Islam and 

PW-3 Rafiqul Islam together paid Rs.2,70,000/-  to the accused in presence of 

Chand Miah, Fazlur Hoque, Rafiqul Islam and Safial Joddar but, the PW-2 Jahirul 

Islam has deposed that he had paid Rs.2,70,000/- to the accused persons, 

whereas the PW-3 Rafiqul Islam has deposed that he and Jahirul Islam together 

paid Rs.2,70,000/- to the accused.  PW-4 Fazlul Hoque, a witness in whose 

presence the PW-2 and PW-3 had allegedly paid the said amount of 

Rs.2,70,000/- to the accused, has deposed that when the money was paid, no 

other persons were present. Therefore, the testimonies of the of the PW-2 and 

PW-3 that they paid an amount of Rs.2,70,000/- to the accused in presence of 

Chand Miah, Fazlur Hoque, Rafiqul Islam and Safial Joddar are false. Further, 

PW-6 Samsul Nur Jamal has deposed that he heard that the accused had 

collected the money from the informant. Thus, the PW-2 and PW-3, who were 

allegedly cheated by the accused, could not say exactly who amongst them had  

paid the amount of Rs.2,70,000/- to the accused and who witnessed the same. 

This is a major contradiction and not a minor discrepancy. In view of this major 

contradiction, the prosecution case is liable to be rejected in its entirety. 

30.       Further, the case of the prosecution is too good to be believed to 

be true. It is simply unbelievable that two unknown persons went to the house of 



Criminal Appeal No. 1 of 2017 

 
 

8 
 

the PW-2 and told the PW-2 and PW-3 that that they are employees of the TATA 

Indicom Company and that if they pay them Rs.4,00,000/-, they will install 

mobile towers in their lands  and they paid the persons Rs.2,70,000/- towards 

first installment. No sane persons will pay an amount of Rs.2,70,000/- to two 

unknown persons in that manner and it is not the case of the petitioner that the 

PW-2 and PW-3 were insane persons. It is also unbelievable that the PW-2 and 

PW-3, who were cultivators, possessed Rs.2,70,000/- on that day to pay the 

same to the accused. Therefore, the PW-2 and PW-3 should have proved that 

they had the capacity to pay an amount of Rs .2,70,000/- to the accused.  

31.      In the case of John K. Abraham Vs. Simon C. Abraham and Anr., 

reported in (2014) 2 SCC 236, the Hon’ble Supreme Court has held that, 

                “It has to be stated that in order to draw the presumption under 

Section 118 read along with 139 of the Negotiable Instruments Act, the burden 

was heavily upon the complainant to have shown that he had required funds for 

having advanced the money to the accused; that the issuance of the cheque in 

support of the said payment advanced was true and that the accused was bound 

to make the payment as had been agreed while issuing the cheque in favour of 

the complainant.” 

32.          The ratio of the John K. Abraham (supra) is applicable to the case in 

our hand as the PW-2 and PW-3 have alleged that they had paid an amount of 

Rs .2,70,000/- to the accused as soon as the accused asked them. 

33.         Further, though the PW-1 has stated that the transaction between the 

accused and the PW-2 and PW-3 were reduced into writing, the said writing was 

not produced before the Court. Further, as in the cross-examination, the PW-3 

has denied the suggestion that he did not tell the police that on 20-07-2018, at 

around 10:00/11:00 a.m., the accused did not go to the house of Jahirul and 

entered into an agreement to set up two TATA Indicom towers in the land 

belonging to him and Jahirul and asked them to pay Rs.4,00,000/-  for the same 

and he and Jahirul paid them Rs.2,70,000/- in presence of Chand Miah, Fazlur 

Hoque and Nasir Uddin, the same implies that they had entered into an 

agreement with the accused. Therefore, as the said agreement is not produced 

before the Court, based on their oral testimonies, it cannot be held that making 

false promise of installing mobile towers, the accused had collected an amount 
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Rs.2,70,000/- from them. Because, section 91 of the Evidence Act deals with the 

exclusion of oral evidence by documentary evidence. Section 91 provides that, 

   "when the terms of a contact, or of a grant, or of any other disposition of 

property, have been reduced to the form of a document, and in all cases in 

which any matter is required by law to be reduced to the form of a document, no 

evidence shall be given in proof of the terms of such contract, grant or other 

disposition of property, or of such matter, except the document itself, or 

secondary evidence of its contents in cases in which secondary evidence is 

admissible under the provisions hereinbefore contained." 

34.  In the case of BAI HIRA DEVI AND OTHERS Vs. THE OFFICIAL 

ASSIGNEE OF BOMBAY, reported in  AIR 1958 SC 448, a Full-Bench of the 

Hon’ble Supreme Court has held as under:- 

       “The normal rule is that the contents of a document must be proved by 

primary evidence which is the document itself in original. Section 91 is based 

on what is sometimes described as the "best evidence rule". The best evidence 

about contents of a document is the document itself and it is the production of 

the document that is required by s. 91 in proof of its contents. In a sense, the 

rule enunciated by s. 91 can be said to be an exclusive rule inasmuch as it 

excludes the admission of oral evidence for proving the contents of the 

document except in cases where secondary evidence is allowed to be led 

under the relevant provisions of the Evidence Act.” 

35. In view of the above discussion, as there is no direct evidence within the 

meaning of Section 60 of the Evidence Act to come to the conclusion that the 

PW-2 and PW-3 had paid Rs.2,70,000/- to the accused and as the prosecution 

has tried to establish its case based on direct evidence, the impugned judgment 

and order dated 30-12-2016, passed by the learned Addl. Chief Judicial 

Magistrate, Dhubri, Shri N. J. Hoque, in G.R. Case No. 437 of 2009, under 

Sections 420/34 IPC is not sustainable in the law and facts of the case and 

hence, the impugned judgment and order is liable to be set aside. 

O  R   D   E   R 

  

36.  In the result, considering the entire facts and circumstances of the case, 

the criminal appeal is allowed on contest. 
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37. The impugned judgment and order dated 30-12-2016; passed by the 

learned Addl. Chief Judicial Magistrate, Dhubri, Shri N. J. Hoque, in G.R. Case No. 

437 of 2009, under Sections 420/34 IPC is hereby set aside. The 

accused/appellants are set at liberty.  

38. Return the LCR along with a copy of this judgment to the learned court 

below immediately. 

39. Signed, sealed and delivered in the open Court on this the 27th day of 

July, 2017 at Dhubri.                                              
 

 

 

 

(A. Chakravarty)  

                         Sessions Judge, Dhubri   

Dictated & corrected by me. 

 

 

  

(A. Chakravarty)  

   Sessions judge, Dhubri 


